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Memorandum 87-3
Subject: Study L-1028 - Independent Administration of Estates Act

Attached 1s a draft of & revised recommendation relating to the
Independent Administration of Estates Act. In preparing this draft,
the staff has reviewed the comments cof the State Bar Team and Mr,
Collier. 4 number of the suggestions they made are 1lncorporated in the
draft. Some of the other suggestions they made are noted in the staff
draft under the sections to which they relate.

The preliminary portion of the draft recommendation indicates the
more significent changes In existing law that the recommendation
proposes. Other changes are indicated in the Comments to the sections
of the proposed legislation. The previous version of this
recommendation has been substantially revised and recrganized, Since
this recommendation 1s presented for approval for printing and
submission to the 1987 Legislature, you may want to read the statute
and Comments with some care prior to the meeting.

The proposed legislation includes references to Sectiocns 1200.5
and 1202 of the Probate Code. These are general notice of hearing
provisions that will be superseded by our recommendation on that
subject which we plan to submit 1in 1%87. We will substitute a
reference to the new section that will supersede the existing Probate
Code section before the bill is introduced.

If the recommendation is approved by the Commission, the staff
plans to check it carefully before it is printed. We have not had the
time to make this final check; we want to send you the draft now so you
will have time to review it before the meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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STATE OF CALIFORNIA GEORGE DEUKMENIAN, Governor

CALIFORNIA LAW REVISION COMMISSION

4000 MIDDLEFIELD ROAD, SUITE D-2
PALO ALTC, CA 94303-4739
{#15) 494-1335

January 19, 1987

To: The Honorable George Deukmejian
Governor of California
and
The Legislature of Califernia

The California Law Reviaion Commiasion 1= now devoting its time
and resources almost exclusively to the study of probate law and
procedure, The Commissjon is preparing a new Estate and Trust Code for
enactment by the Legislature. The new code would replace the existing
Probate Gode.

The Commission has decided not to delay submitting recommendations
for the improvement of probate law until work on the new code 1s
completed. This recommendation 1s one of those which 13 being
submitted for enmactment prior to the submission of the new code.

The recommended legislation reorganizes and restates the existing
provisions of the Independent Administration of Estates Act (existing
Prob. Code §§ 591-591.9)., Some substantive changes are recommended,
Experience under the Act indicates that these changes are needed.

Eespectfully submitted,

ARTHUR K. MARSHALL
Chalirperson
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IRTRODUCTTION

The Independent Administration of Estates A-::t,:L enacted in 1974,2

permits the court to authorize the personal representative to
administer a decedent's estate with a minimum of supervision.3

The personal representative may petition the court for authority
toc administer the estate under the Act.4 The court must grant the
authority unless good cause 1s shown why it should not be granted.5

If the authority is granted, many actions that otherwise would be
taken under court supervision may e taken without court
supervision.6 However, the personal representative must give notice
of the proposed action to affected persons before taking some kinds of

actions that affect the esi:as.t:f—;.-'|r If an interested person objects, the

1. Prob., Code §§ 591-591.9.

2. 1974 Cal, Stat. ch, 961. For subsequent amendments and additions
to the 1974 act, see 1977 Cal. Stat. ch. 243; 1978 Cal. Stat. ch. 298;
1980 Cal. Stat. ch. 955; 1982 Cal. Stat. ch. 1521; 1983 Gal. Stat. ch.
17; 1984 Cal. Stat. chs. 144, 451, 1017; 1985 Cal. Stat. chs. 359, 932,

3. The enactment was a response to public ecriticism of the probate
process as requiring too much court involvement and attorneys' time,
and belng too complex and costly. See HNote, Probate Reform:
California’s Declarstion of Independent Administration, 50 8. Cal. L.
Rev, 155 (1976).

4, Prob. Code § 591.1.

5. Prob. Code § 591.1. See also Prob. Code § 591.7 (revocation of
sauthority where good cause shown). Independent: administration
authority may not be granted if the decedent's will provides that the
decedent’s estate shall not be administered under the Act. Prob. Code
§ 591.1.

6. Prob. Code § 591.,6.

7. Prob, Code §§ 591.3-591.4, 591.8. The existing statute calls this
notice "advice of proposed action.” See Section 591.3(a)(2).

"Advice of the proposed action" must be given to the devisees and
legatees whose interest 1in the estate is affected by the proposed
action; to the heirs of the decedent in intestate estates; tc the State
of Califernia 1f any portion of the estate is to escheat to it; and to
any persons who have filed a request for special notice pursmant to
Probate Code Section 1202 (the persons who may request special notice




personal representative may take the proposed action only under court
supervision.8

The existing statutory provisions consist of long, overlapping
sections that are incomplete and poorly organized. Some kinds of
actions that affect the estate are not specifically mentioned in the
statute, It is sometimes difficult determine whether or not notice of
the propesed action must be given before a particular action may be
taken,

The propesed leglslation recrganizes the existing statutory
provisions, fills in gaps, and makes clear whether notice is required
hefore a particular action may he taken. A number of changes in
existing law are proposed. The more important substantive changes are

described below.g

include a creditor, a beneficiary under a trust, any other person
interested in the estate, and the State Controller),

"pdvice of proposed action" is reguired for the following actions:
selling or exchanging real property, granting options to purchase real
property, 8elling or exchanging personal property (with certain
exceptions), leasing real property for more than a year, entering into
any contract (other than a lease of real property) not to be performed
within two years, selling or incorporating or operating for longer
than six months an unincorporated business of the decedent, commencing
payment of or increasing a family allowance or paying a family
allowance for more than 12 months after the death of the decedent,
investing funds of the estate (with certain exceptions), completing a
contract of the decedent to convey real or personal property,
borrowing money, executing a mortgage or deed of trust or giving other
security, and determining specified elaims te real or personal
property. Prob, Code § 591.3.

8. Prob., Code § 591.5.
9. Minor and technical revisions are not described below, They are

noted in the Comments which follow the text of the sections of the
recommended legislation set out in this Recommendation.




RESTRICTING AUTHORITY OF PERSONAL REPRESENTATIVE
HAVING "LIMITED AUTHORITY"

Under existing law, the persocnal representative may be granted

"full authority” or "limited authority."m

Limited authority allows
independent administration without authority to sell, exchange, or
grant an option to purchase real property. Full authority includes
authority to sell, exchange, or grant an option to purchase real
property.

The propesed legislation further 1limits the authority of a
personal representative who has only limited authority. Limited
authority no longer will allow the personal representative to borrow
money with the loan secured by an encumbrance upon real property.ll
This new limitation is necessary to protect the beneficiaries of the
estate, The bond of a personal representative having only limited
authority does mnot protect against the risk that the personal
representative will borrow money on real property of the estate and

divert the money to his or her own use.lz

10. See Prob. Code § 591.1(b). The proposed law uses the terms "full
independent administration authority” and "limited independent
administration autherity.” Although the existing statute does not use
these terms, they are used in practice and in the Judicial Council
form. See Petition for Probate (Form Approved by the Judicial Council
of California DE 111 (Rev, January 1, 1986)).

11. The new limitation would not apply to a personal representative
who was granted limited authority prior to July 1, 1988 {the operative
date of the proposed legislation).

12. See Prob. Code § 591.9(b) (bond includes wvalue of real property
only if the personal representative has full authority).




RESTRICTING AUTHORITY OF PERSONAL REPRESENTATIVE
IN CONFLICT OF INTEREST SITUATIONS

Existing 1law does mnot preclude the wuse of independent
administration authority in gituations where the  personal
representative may have a conflict of interest. The proposed
legislation permits the following actions to be taken only under the
supervision of the court:

—~Sale of property of the estate to the personal representative.

~~Exchange with the personal representative of property of the

estate for other property.

—--Grant to the personal representative of an option to purchase
property of the estate.

—-Allow, pay, or compromise a claim of the personal
representative against the estate.

——GCompromise or gettle a clalm, action, or proceeding by the
estate against the personal representative.

~-Bxtend, renew, or modify the terms of a debt or other

obligation of the personal representative owing to or ruming in

favor of the decedent or the estate.

The Commission's separate recommendation relating to supervised
administration of a decedent's esgtate includes special provisions that

deal with these potential conflict of interest situations.13

SPECIAL, ADMINISTRATOR
The existing independent administration statute does not permit a

special administrator to use the independent administration
procedure.l4 The proposed legislation permits independent
administration authority to be granted to a special administrator 1f
the special administrator 1s appointed with the powers of a general

13. See proposed Sections 9830, 9834, 9880-9885 contained in
Recommendation Relating +o Supervised Administration of Decedent’s
Estate (October 1986). See also existing Prob. Code § 703.

14, Prob. Code § 591.1.




administrator.15 This new authority will be useful, for example, in an
estate with a lengthy will contest where vwvirtually all of the
administration is handled by the special administrator, and the only
act which occurs after the final resolution of the will contest is the

distribution of the estate assets.

CIVING ROTICE OF PROPOSED ACTION

e in Terminolo
Existing law designates the notice of the proposed action that is

16 The
proposed legislation designates this notice as a "notice of proposed

given to interested persons as an “"advice of propoged action.”

action.”" This change will make the notice more understandable to the

interested persons who are given the notice.l7

Using Notice of Proposed Action Procedure Where Giving of Notice Not
Mandatory

The proposed legislation includes a new procedure that permits the
personal representative to give notice of a proposed action even though
the independent administration statute does not require that notice be
given before taking that action. Failure to object to the proposed
action has the same effect as failure to object to a proposed action
for which notice 1is required. This new procedure will permit the
personal representative to determine whether an interested person
objects to the proposed action and will protect the personal
representative if no one objects, It will also encourage the personal

representative to keep persons interested in the estate informed of

15. The independent administration authority will be granted upon
request unless {1) good cause is shown why the authority should not be
granted or (2} the decedent's will provides that the decedent’s estate
shall not be administered under independent administratiocn authority.

16. Prob. GCode § 591.3(a)(2).
17. In this recommendation, "notice of proposed action" is used in

place of "advice of proposed action” in describing both the existing
statute and the proposed legislation.




proposed actions and will require court approval of the proposed
action before it is taken if there ig an objection,

Subgtituting Specific Powers for General Power to "Convey"” Property

Under existing 1law, the personal representative who has
independent administration authority has a general power to

wlB

"convey, but there is no general requirement that notice of

proposed action be given for a conveyance made pursuant to the
exercise of this general power.lg

The proposed legislation includes a number of new provisions that
are designed to fill in the gaps in the existing statute so that the
personal representative will have the power to engage in all of the
specific types of estate transactions that might involve a
conveyance. The proposed legislation makes clear whether or not
notice of proposed action is required for each of the specific types
of transactions that may involve a conveyance, A provision
authorizing the persocnal representative to make any conveyance
necessary to effectuate the exercise of any specific power 1is
substituted in the proposed 1legislation for the general power to
convey under the existing statute. This new statutory scheme will
eliminate the existing uncertainty as to when notice is required for

transactions that may require a conveyance.

Expanding Requirement That Notlice of Proposed Action Be Given

The Commission has reviewed each of the kinds of actions the
personal representative 1is authorized to take under independent
administration authority and has considered whether notice should bde
required. As a result of this review, the Commission has concluded
that notice should be required in three cases where notice is not now

specifically required.

18. Prob. Code § 591.6(a).

19. In some cases, notice of proposed action is required for specific
types of actions that may involve a conveyance. £.g., Prob. Code §
591,3(b)(9) (notice of proposed action required for completing a
contract entered inte by the decedent to convey real or personal

property).

—6-




Making disclaimer, Existing law gives the personal

representative the power to make a cl:lsclaimrer,20 and this power may be

exercised without giving notice of proposed .s.ci:ia:m..zJL The power to
make a disclaimer on hehalf of the estate could have the effect of
taking property from the estate beneficiaries and giving it to

another. For thils reason, notice should be required for a disclaimer.

Conveying to person given option in will to purchase property.

The proposed legislation adds a new provision to make clear that the
personal representative has the power to convey or transfer property
to a person given an option in the decedent's will te purchase the
property. Notice 1s required to exercise this power. This
requirement will protect the beneficiaries and creditors in a case
where the option 1s for a price less than the fair market value of the

property.

Extending exclusive right to sell property, The existing statute

gives the personal representative the power to grant an exclusive

right to sell property for a peried not to éxceed 90 days, bhut the
statute Is silent on whether the personal representative has the power

to grant one or more extensions of the right.22 Notice of proposed

action is not required to grant an exclusive right to sell pro;:«-n:t}a'.23

The preposed Jegislation makes clear that the personal
representative has the power to grant one or more extensions of an
exclusive right to sell property, each extenzion being for a period
not to exceed 90 days. The proposed legislation permits the personal

representative to grant two extensions without giving notice of

20. Prob., Code § 591.6(n).

21. See Prob. Code § 591.3 (disclaimer not included in 1ist of
proposed actions for which notice of proposed action required).

22. Prob. Code § 591.6(0).
23. See Prob. Code § 591.3 (granting exciusive right to sell not

included in 1list of proposed actions for which notice of proposed
action required).




proposed action. However, notice must be given 1f the period of the
extension, together with the periocds of the original exclusive right to
sell the property and any previous extensions of that right, is more
than 270 days. The persons interested in the estate are entitled to
notice where it is proposed to tie up property of the estate under an
exclusive right to sell agreement -- and possibly delay the closing of
probate -- for more than 270 days.

Sell Certain Over-the-Counter Securities Without Givi otice of
PBroposed Action
Under existing law,z4 notice of proposed action must be given
where securities are proposed to be sold, unless the securities are to
be sold on an established stock or bond exchange. The proposed
legislation permits the sale of national market system over-the-counter
securities without giving notice. Quotations for these securities are

published daily in the Wall Street Journal and many newspapers.

ST RY WAIVER OF OF POSED ACTION FOEM

Existing law permits a person to waive the right to receive notice
only with reapect to a particular proposed action.25 A general waiver
of the right to receive notice of all proposed actions is not
permitted. Nor 1s a walver of the right to receive notice for all
transactions of a particular kind permitted.

The proposed legislation provides for a Statutory Waiver of Notice
of Proposed Action Form. Use of this form permits a person to waive
the right to receive notice of all proposed transactions or to waive
the right to receive notice of particular kinds of proposed actions.
The new form includes an appropriate warning to the person using the
form of the consequences of signing the form. The new form also
includes a portion that a person can complete and return to the

personal representative if the person desires to revoke the waiver.

24, Prob. Code § 591.3(b){3).

25 Prob. Code § 591.3(d).




Using the new form, a person can, for example, walve the right to
recelve notice of actions with respect to 1nvesting funds of the
estate without waiving the right to receive notice with respect to
sales of real property. Or a person who trusts the personal
representative and is not interested in the management of the estate
can waive the right to any notice at all with respect to any actions

the personal representative might decide to take.

REVOCATIOR OF WAIVER OR GONSENT
The existing statute does not specify how a walver of notice or a
consent to a proposed action can be revoked. The proposed legislation
fills in this gap: A revocation of a walver or consent must be in
writing and must be received by the personal representative in order

to be effective.26

REVIEW COURT'S ON OF ACTIONS OF PERSO REPRESENTATIVE

Under existing law, failure to object toc a proposed action is a
walver of the right to have the court later review the action taken,
unless the person who falls to object establishes that he or she did
not actually receive notice of the proposed action before the time to
object expired.27 But, even though there were no objections to the
proposed action, the court on its own motion can review the action of
the personal representative after the action is taken.28

The right of a person whe did not actually recelve notice of
preposed action to obtain later court review of the action taken is
continued by the proposed legislation. But the court's power to

review & proposed action on its own motion is limited: The court may

26. The revocation may be filed with the court, but whether or not it
is filed with the court does not affect its effectiveness.

27. Prob. Code § 591.5(d).

28. Prob. Code § 591.5(d).




review the proposed action on its own motion to protect an heir or
devisee who 1lacks capacity or is a minor unless the guardian,
conservator, or other personal representative of the heir or devisee
either (1) waived notice or consented to the proposed transaction or
{2) received notice of the proposed action and failed to object to the
proposed action. The purpose of the notice of proposed action is to
bind the persons who receive it if they fail to make a timely
objection to the proposed action. Limiting the scope of review by the
court on its own motion will further this purpose by protecting the
personal representative from a later objection to the action taken
where the person or the person's representative received notice29 and

failed to make a timely objectioen.

NOTICE OF HEARING

If a petition for appointment of a personal representative also
requests authority to administer the estate under the Independent
Administration of Estates Act, existing 1law reguires that the
published notice of hearing on the petition state that the petition

requests that be appeointed as personal representative to

administer the estate of the decedent "under the Independent
Administration of Estates Act."BO For the quoted phrase, the proposed
legislation substitutes the following:

The petition requests autherity to administer the estate under
the Independent Administration of Estates Act. This will avoid
the need to obtaln court approval for many acticns taken in
connection with the estate, Before taking some actions, the
personal representative will be required to give prior notice to
interested persons., The petition will be granted unless good
cause is shown why 1t should not be.

29, The proposed legislation reguires that notice of proposed action
be given using the Judicial Council form or its substantial equivalent,

30, Prob. Code § 333. See also Petition for Probate - Form Approved
by the Judicial Council of California. DE-111 (Rev. January 1, 1986).

~10-




The notice of hearing also is given to the heirs, devisees, and
each person named as personal representative who is not petitioning.31
The additional language added to the mnotice of hearing gives
information to these persons and to persons who read the published
notice. This information describes the nature of independent
administration authority and sets out the standard used by the court to

determine whether that authority should be granted.

SANCTION FOR FATLURE TQO COMPLY WITH STATUTE

The existing statute includes a provision that the personal
representative may be removed from office for taking a proposed action
after knowledge of an objection.32 The proposed legislation adds
language that makes clear that the personal representative alsc may be
removed from office for failure to give notice of proposed action as
required by the statute. In determining whether to remove the personal
representative under this provision, the court should consider all the

circumstances of the particular case.

31. Notice of the hearing must be personally served upon or mailed to
these persons. See Prob. Code § 328.

32. Prob. Code § 591.5(b)(last sentence). The exlsting provision
also states that taking a proposed action after knowledge of an
objection is "a violation of the fiduciary duty"” duty of the personal
representative. The proposed legislation omits this language as being
unnecessary.

-11-
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DIVISION 7., ADMINTISTRATION OF ESTATES OF DECEDENTS

PART 6. EP ADMINTSTRATION OF ESTATES
CHATTER 1. PROVISIORS
10400, Citation of this part
10401. "Court supervision" defined
10402. "Full independent administration authority" defined
10403. "Limited independent administration authority” defined
10404. This part not applicable if will so provides
10405, Special administrator
10406. Application of part
CHAPTER 2. GRANTIRG OR REVOKING INDEPERDENT ADMINISTRATION AUTHORITY
10450. Petition for order granting independent administration
authority
10451, Rotice of hearing
10452, Hearing; crder; endorsement on letters
10453, Increase Iin amount of bond
10454. Revecation of independent administration authority
CHAPTER 3, ADMINISTRATION UNDER INDEPENDENT ADMINISTRATION AUTHORITY
Article 1, General Provisions
10500. Administration without court supervision
10501, Matters requiring court supervision
18502. Powers exercisable under independent administraticn authority
10503, Manner of sale of property under independent administration
authority
Article 2, Powers Bxerclsable Only After Giving Notice
of Proposed Action
10510. Article describes powers that may be exercised omnly after
giving notice of proposed action
10511, Investing in securities
10512. Investing money in manner provided by will
10513. Selling or exchanging real property
10514, Selling or incorporating decedent's business
10515. Borrowing; encumbrancing estate property
10516. Granting option to purchase real property
10517. Transferring to person given option to purchase In will
10518. Completing contract of decedent to convey or transfer property
10519, Determining claims to property claimed to belong to decedent
or other person
10520. Making a disclaimer
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Article Powers th ercigse of Which Requires Giv of

10530.

Rotice of Proposed Action Under Some Circumstances

Article deseribes powers that may In some circumstances

be exerciged only after giving notice of proposed action

10531.
16532,
105313.
10534.
10535.
10536.
10537.

10550.

Managing and controlling estate property generally
Entering into contracts

Continuing operation of decedent's business

Payling family allowance

Leasing real and personal property

Selling or exzchanging perscnal property

Granting or extending exclusive right to sell property

Article 4, Powers Exercisable Without
Giving Rotice of Proposed Action

Article describes powers that may be exercised without

giving notice of proposed action

10551.

Powers that any personal representative may exercise without

court supervision

10552,
10553.
10554,
10555.
10556.
10557.
10558.
10559.
10560.
10561.
10562.
10563.
10564.
10565.
10566,

Acting on claims against estate

Instituting and defending actions and proceedings
Compromising or settling claim, action, or proceeding
Modifying terms of obligation

Conveying property to effectuate a specific power
Paying taxes, assessments, and expenses

Purchasing annuity granted in will

Exercising restricted option

Purchasing securities or commodities sold short
Holding securities in name of nominee or in other form
Exercising security subscription or conversion rights
Abandoning tangible personal property

Making repairs and improvements

Accepting deed in lieu of foreclosure or trustee's sale
Giving partial satisfaction of mortgage or partial

reconveyance under trust deed

10580.
10581.
10582,
10583.
10584.
10585.
10586.
10587.
10588.

CHAPTER 4. NOTICE OF PROPOSED ACTION PROGEDURE
Article 1, Rotice of Proposed Action Procedure

When notice of proposed action required or permitted
Persons to whom notice must be given

Consent to proposed action

Waiver of notice

Revocation of consent or waiver

Form and contents of notice cof proposed action
Delivery or mailing of notice

Delivery or mailing of objection to proposed action
Restraining order




§ 10589. Court supervision and notice of hearing required if personal
representative has notice of objection
§ 10590, Effect of failure to object to proposed action
§ 10591. Protection of persons dealing in geood faith with personal
representative
§ 10592, Failure of personal representative satisfy statutory
requirements grounds for removal from office

Article 2, Statuotory Form for Waiver of Hotice of Proposed Action

§ 10600. Statutory Walver of Notice of Proposed Action Form
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS

PAET 6. ITRDEPENDENRT ADMINISTRATTION OF ESTATES

CHAPTER 1., GENERAT. PROVISTONS

§ 10400, GCitation of this part
10400, This part shall be known and may be cited as the
Independent Administration of Estates Act.

Comment . Section 10400 continues former Section 591 without
substantive change.

§ 10401. "Court supervision" defined

10401, As used in this part, "court supervision" means the

judicial authorization, approval, confirmation, or instructions that
otherwise would be required if authority to administer the estate had
not been granted under this part.

Comment. Section 10401 restates a portion of the second sentence
of subdivision (a) of former Section 591.2 without subatantive
change, See also BSection 10503 ({(reguirements applicable to court
confirmation of sales of real property do not apply to sales under
independent administration).

§ 10402, "Full independent administration authority™ defined
10402. As used in this part, "full independent administration

authority" means authority to administer the estate under this part
that includes all the powers granted under this part.

Gopment; . Sections 10402 and 10403 are new definitions that
recognize the wuse in practice of the terms "full authority” and
"limited autherity™ to describe the powers of a perscnal representative
who has obtained independent administration authority. The Judicial
GCouncil form uses these terms, See Petition for Probate (Form Approved
by the Judicial Council of California DE 111 (Rev. Janunary 1, 1986)).
As to the exercise of powers under this part, see generally Section
10502 and the Comment to that section.




§ 10403, "Limited independent administration aunthority™ defined
10403. As used in this part, "limited independent administration

authority” means authority to administer the estate under this part
that includes all the powers granted under this part except the power
to do any of the following:

{a) Sell real property.

{b) Exchange real property.

{e) Grant an option to purchase real property.

(d) Borrow money with the loan secured by an encumbrance upon real
property.

Comment, Section 10403 1s new. See the Comment to Section
10402. Section 10403 1s consistent with prior law except for the
addition of subdivision (d) which is a new limitation on the powers of
a personal representative who has only 1limited independent
administration authority.

Subdivision {(d) is consistent with the portion of subdivision (e)
of Section 10501 which requires court supervision if the personal
representative has limited authority and proposes to borrow money with
the lecan secured by an encumbrance upon real property of the estate,.
In connection with subdivision (d), see Sections 10450(b){2), 10452(c),
and 10501¢e)}. See also the Comment to Section 10501,

If the personal representative was granted independent
administration authority prior to July 1, 1988, the personal
representative may use the independent administration authority on and
after July 1, 1988, to borrow money on a loan secured by an encumbrance
upon real property, whether or not the independent administration
authority includes authority to sell real property. See Section
10406{c).

CROSS-REFERERCES
Definitions
Real property § 68

§ 10404, This part not applicable if will so provides
10404, The personal representative may not be granted authority

to administer the estate under this part 1if the decedent's will
provides that the estate shall not be administered under this part.

GComment. S8ection 10404 restates the second =sentence of
subdivision (a) of former Section 591.1 without substantive change.
For purposes of Section 10404, a provision in the decedent's will that
the estate shall not be administered under former Article 2 of Chapter
8 of Division 3 of the Probate Code (former Sections 591 through
591.9, 1Inclusive), or under the Independent Administration of Estates
Act, is a provision that the estate shall not be administered under
this part, BSee zlso Section 10502 (introductory clause) (decedent's
will may restrict powers exercisable under independent administration
authority).
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CROSS-REFERENCES

Definitions
Personal representative § 58
will § 88
10405, ecial istrator

10405. A special administrator may be granted authority to
administer the estate umder this part if the special administrator is
appointed with the powers of a general administrator.

Comment . Section 10405 replaces the third sentence of
subdivision (a) of former Section 591.1. That sentence provided that
the independent administration provisions did not apply to speclal
administrators. Section 10405 permits independent administration
authority to be granted to a speclal administrator if the specilal
administrator is appointed with the POWELS of a general
administrator. See Section 465. This new authority will be useful,
for example, in an estate with a lengthy will contest where virtually
all of the administration is handied by the special administrator, and
the only act which occurs after the final resolution of the will
contest is the distribution of the estate assets. In such a case, the
special administrator may obtain independent administratien authority
unless good cause is shown why the authority should not be granted.

An applicant for letters of special administration with powers of
a general administrator can obtain independent administration
authority only as provided in Sections 10450-10453, inclusive. The
applicant must petitien for the authority as provided in Section
10450; mnotice of the hearing must be given in compliance with the
requirements of Section 10451; and the provisions of Sections 10452
and 10453 are applicable.

If there 1is an wurgent need for appointment of a special
administrator, the petition for independent administration authority
can be filed under Chapter 2 (commencing with Section 10450) after the
special administrator has been appointed., Using this procedure will
will permit the speclal administrator to be appointed without delay
and yvet permit compliance with the notice of hearing requirements of
Section 10451 for the hearing on the petition for independent
administration authority.

§ 10406, Application of part
10406. (a) Subject to subdivision (c)}, this part applies in all of

the following cases:
{1) Where authority to administer the estate 1s granted under this

part.




(2) Where authority to administer the estate was granted under
former Sections 591.1 to 591.9, inclusive, of the Probate Code on a
petition filed after January 1, 1985.

(3) VWhere authority was granted prior to January 1, 1985, to
administer the estate under the Independent Administration of Estates
Act and one of the following requirements is satisfied:

{A) A petition was filed under former Section 591.1 of the Probate
Code after Januvary 1, 1985, requesting that the personal representative
be authorized to administer the estate under the Independent
Administration of Estates Act in effect at the time the petition was
filed, and the petition was granted.

(B A petitlon 1s flled under this part requesting that the
personal representative be authorized to administer the estate under
this part, and the petition is granted.

(b) Except as provided in paragraph (3) of subdivision (a), a
personal representative who was granted authority prior to January 1,
1985, to administer the estate under the Independent Administration of
Estates Act shall continue to administer the estate under the
provisions of the Independent Administration of Estates Act that were
applicable at the time the petition was granted.

(c) If the personal representative was granted independent
administration authority prier to July 1, 1988, the persocnal
representative may use the independent administration authority on and
after July 1, 1988, to borrow money on a loan secured by an encumbrance
uponn real property, whether or not the independent administration
authority includes the authority to sell real property.

Comment. Subdivision {a) of Section 10406 is a new provision
that makes clear that —- subject to subdivision (¢) -- this part
applies to a pending proceeding where independent administration
authority was granted subsequent to January 1, 1985, under the former
Probate C{ode provisions that governed 1ndependent administration
authority.

Under subdivision (b), a personal representative who was granted
authority prior to January 1, 1985, to administer the estate under the
Independent Administration of Estates Act 1s governed by the
provisions of the Independent Administration of Estates Act that were
applicable at the time the petition requesting independent
administration authority was granted. But paragraph (3} of
subdivision (a) provides an exception that permits a personal
representative who was granted independent administration authority
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prior to January 1, 1985, to exercise the authority granted by this
part where a petition 1s filed after that date requesting authority to
administer the estate under the independent administration statute in
effect at the time the petition is filed and the petition is granted.

Subdivision (ec) preserves the authority of a personal
representative prior to July 1, 1988, to borrow money secured by real
property where the perscnal representative was granted autherity that
did not include the authority to sell, exchange, or grant an option to
purchase real property. Under the law in effect prior to July 1,
1988, such a personal representative had authority to borrow money
with the loan secured by an encumbrance upon real property of the
estate. This part (which becomea operative on July 1, 1988) adds an
additional limitation on the autherity of a personal representative
whose authority does not Include authority to sell, exchange, or grant
an opticn to purchase real property; such a personal representative
does not have autheority to borrow money with the loan secured by an
encumbrance upon real property of the estate. See Section 10403
{(defining "limited authority") and the Comment to that section. See
alsc Section 10501(e) and the Comment to that section. Subdivision
{(c) of Section 10406 makes clear that this additional limltation does
not apply to a personal representative who was granted independent
administration authority prior to July 1, 1988. Such a personal
representative may borrow money on or after July 1, 1988, on a loan
secured by real property of the estate, notwithstanding that the
personal representative does not have authority to sell real property
of the estate.

CROSS-REFERENCES

Definitions
Personal representative § 58
Real property § 68

CHAPTER 2. GRANTIRG OR REVOKING INDEPERDENT ADMINISTRATION AUTHORITY

§ 10450, Petition for order granting independent administration
authority

10450. (a) To obtain authority to administer the estate under
this part, the personal representative shall petition the court for
that authority either in the petition for his or her appointment or in
a separate petltion filed in the estate proceedings.

(b) The petition may request either of the fellowing:

(1) Full independent administration authority.

{2) Limited independent administration authority.




GComment. Subdivision (a) of Section 10450 restates the first
sentence of subdivision {a) of former Section 591.1 without
substantive change.

Subdivision (b) of Section 10450 restates subdivision (b) of
former Section 591.1 without substantive change except that
subdivision (b) of Section 10450 wuses the defined terms "full
independent administration authority” and "limited independent
administration authority." See Sections 10402 (defining "full
independent administration authority") and 10403 (defining "limited
independent administration authority"). See also Sections 10452(c)
(endorsement on letters) and 10501{e) (matters requiring court
supervision).

Subdivision (b) of Section 10450 permits the petitioner either
{1) to request full independent administration authority (this
authority permits the personal representative to administer the estate
using all of the powers granted by this part) or (2) to request
limited independent administration authority. Limited independent
administration authority permits the personal representative to
exercise all of the powers granted by thls part except the power to
sell, exchange, or grant an option to purchase real property or to
borrow money with the loan secured by an encumbrance upon real
property. See  Section 10403 {deflning *"limited independent
administration authority"). For example, the personal representative
granted limited administration authority cannot use the independent
administration procedure to sell or exchange real property but i1is
authorized to use independent administration authority to sell listed
and certain over the counter securities without the need to give
notice of proposed action (see paragraphs (1) and (2) of subdivisien
{(b) of Section 10536) and to invest in certain securities using the
notice of preposed action precedure (see Section 10511). The
petitioner might requesat only limited authority in order to avoid the
need for an increased bond to cover the estimated net proceeds of real
property transactions ({see Section 10453).

The personal representative, despite the grant of independent
administration authority, may seek court supervision of the
transaction., See Section 10500(b). Hence, for example, even though
the personal representative has been granted full independent
administration authority (independent administration authority that
encompasses real property transactions), the personal representative
may decide to sell real property under the supervised administration
procedures (using the statutory procedure that governs a real property
sale when independent administration authority has not been granted).
See the Comment to Section 10500, Likewise, the personal
representative may decide tc seek court approval or instructions
concerning a transaction rather than to use independent administration
authority in a case where there is a lack of agreement as toc the
desirability of the transaction among the persons interested Iin the
estate or where some of the heirs or deviszsees who would receive notice
of proposed action lack the capacity to cbject to the proposed action
{see subdivision (d) of Section 10590) or for some other reason.

Authority to administer the estate under this part may not be
granted where the decedent's will provides that the estate shall not
be administered under this part. See Section 10404, Likewise, the
authority of the personal representative to exercise particular powers
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under the Independent Administration of Estates Act may be restricted
by the decedent's will. See Section 10502 (introductory clause). A
gpecial administrator may be granted independent administration
authority only if the special administrator is appointed with the
powers of a general administrator, See Section 10405 and the Comment
to that section.

CROSS-REFERENCES

Bond, increase in amount where full authority granted § 10453
Definitions
Full independent administration authority § 10402
Limited independent administration authority § 10403
Personal representative § 58
Verification of petition § 7203

Note, Team 4 belleves that the concept of limited authority

should be eliminated, Apparently, the team believes that the personal
representative who ted inde t administration authori

8 1d have full au t d need t ercise that authori th
respect to re ropert tr lo unleas _ the ersonal

representative so desires, Adoption of this suggestion would simplify
the statute, However, it appears t there e a number of lawvers

who freguently request only limited administration authority for the
estates they represent,

10451 otice of hearl

10451. (a) If the authority to administer the estate under this
part is requested in the petition for appointment of the personal
representative, notice of the hearing on the petition shall be given
for the pericd and in the manner applicable to the petition for
appointment.

{b) Where proceedings for the administratien of the estate are
pending at the time a petition is filed under Section 10450, notice of
the hearing on the petition shall be given as provided in Section
1200.5. In addition, at least 15 days before the date set for hearing
of the petition by the court, the petitioner shall cause notice of the
hearing to be mailed to (1) the person named as executor in the will
of the decedent if not the petitioner, (2} all known devisees and to
all known heirs of the decedent, and (3) all persons who have
requested notice as provided in Section 1202.

{c) The notice of hearing of the petition for authority to
administer the estate wunder this part, whether included in the
petition for appointment or in a separate petition, shall include the

i




substance of the following statement: "The petition requests
authority to administer the estate under the Independent
Administration of Estates Act. This will avoid the need to obtain
court approval for many actions taken in connection with the estate.
Before taking some actions, the personal representative will be
required to give prior notice to interested persons. The petition
wlll be granted unless good cause is shown why it should not be.”

Comment. Subdivision {a) of Section 10451 restates subdivision
{¢) of former Section 591.1 without substantive change,

Subdivision (b) restates subdivision (d) of former Section 591.1
with the following additions and changes. A provision 1s added to
require that notice of hearing be given to the person named as
executor in the will of the decedent if not the petitioner. The
phrase of “known devisees” 1is substituted for “legatees and
devigees.” See Section 34 (defining "devisee"). See also Section
XiXX (notice to known devisees). The reference iIin former Section
591.1 to Sectlon 1200 is corrected to refer te Section 1200.5. The
time for giving notice is changed from 10 to 15 days to conform to the
general 15-day notice requirement of Section 1200.5.

Subdivision {c¢) restates subdivision (e) of former Section 591.1
with the addition of the last three sentences of the statement which
are newv.

GCROSS-REFERENCES

Clerk to set petition for hearing § 7202
Definitions

Devisece § 34

Heiras § 44

Personal representative § 58
Notice to known devisees or known heirs §
Proof of giving notice § 7308

§ 10452, Hearing; order; endorsement on letters
10452. (a) Any interested person may appear and object to the

granting of authority to administer the estate under this part by
filing at or before the hearing a written statement setting forth the
cbjection.

{b) Unless the court determines that the cobjecting party has
shown good cause why the authority requested in the petition should
not be granted, the court shall grant the reguested authority. If the
objecting party has shown good cause why only limited iIndependent
administration authority should be granted, the court shall grant only
limited independent administration authority.

—8—




{c) The letters shall be endorsed to the effect that the letters
are issued under this part and, 1f the authority granted is limited
independent administration authority, the endorsement shall include a
statement that the personal representative has all of the powers
granted by this part except the power to do any of the following:

(1} Sell real property.

{2) Exchange real property.

{3) Grant an option to purchase real property.

{(4) Borrow money with the loan secured by an encumbrance upon
real preperty.

Comment. Section 10452 restates subdivisions {(f) and (g) of
former Section 591.1 without substantive change, except that the
endorsement on the letters required by subdivision (¢) where limited
independent administration authority is granted 1s made consistent
with subdivision {e) of Section 10501. Subdivision (e) of Section
10501 requires court supervision if the personal representative has
limited 1ndependent administration authority and proposes to borrow
money with the locan secured by an encumbrance upon real property of
the estate. See the Comment to Section 10501, See also Sections
10403 ("limited independent administration authority" defined),
10450(b){2) {petition for limited independent administration
authority).

The phrase "at or before the hearing” has been added in
subdivision (a). The second sentence of subdivision (b) is new and
makes clear that the court, for good cause shown, may grant only
limited 1independent administration authority rather than full
independent administration authority. See Sections 10402 {(defining
"full independent administration authority") and 12403 (defining
"limited independent administration authority").

CROSS—-REFERENCES

Definitions
Perscnal representative § 58
Interested person § 48
Letters § 52
Limited independent administration authority § 10403
Real property § 68
Petition for limited independent administration authority § 10450(b)(2)

§ 10453, Increase in amount of bond
10453. If the personal representative is otherwise required to

file a bond and has full independent administration authority, the
court, in its discretion, shall fix the amount of the bond at not more

than the estimated value of the personal property, the estimated net

-9




proceeds of the real property authorized to be sold under this part,
and the estimated value of the probable annual gress income of all the
property belonging to the estate, or, if the bond is to be given by
personal sureties, at not less than twice that amount.

Comment. Section 10453 restates subdivision (b) of Section 591.9
but clarifies the language of the section to make clear that the court
is required to fix the amount of the bond in an amount not to exceed
the amount specified in the section.

Section 10553 applies only where the personal representative is
otherwise required to file a bond and has full independent
administration authority. See Section 10402 (defining "full
independent administration authority"). If the personal
representative has only limited independent administration authority
and 1s required to flle a bond, the amount of the bond is determined
pursuant to Sections 541 and 541.1, which excludes the value of the
real property in the estate.

CROSS-REFERENCES

Definitions
Court supervision § 10401
Full independent administration authority § 10402
Personal representative § 58
Property § 62
Real property § 68

§ 10454, Revocation of Independent administration suthority
10454, (a) Any interested person who objects to continued

administration of the estate under this part may file a petition
setting forth the basis for revoking the authority of the personal
representative to continue administration of the estate under this
part,

(b} Notice of the hearing on the petition shall be given as
provided in Section 1200.5. 1In addition, the personal representative
shall be served with a copy of the petitien and a notice of the time
and place of the hearing at least 15 days prior to the hearing.
Service on the personal representative shall be made in the manner
provided in Section 415.10 or 415,30 of the Code of Civil Procedure or
in such manner as may be authorized by the court,

(c) If the court determines that good cause has been shown, the
court shall make an order revoking the authority of the personal
representative to continue administration of the estate under this

part.
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(d) Upon the making of the order under subdivision {(c), new
letters shall be 1ssued without the endorsement described in
subdivision {¢) of Section 10452,

Comment. Section 10454 restates former Section 591.7 with the
following changes:

{1) The requirement that notice of the hearing be given as
provided in Section 1200.5 is new. This additional sgervice will give
notice to persons who may be interested in the petition to revoke the
independent administration autherity.

(2) The requirement that a copy of the petition be served on the
personal representative 1s new.

CROSS-REFERENCES

Clerk sets petition for hearing § 7202
Definitions

Interested person § 48

Letters § 52

Personal representative § 58
Proof of giving notice § 7308
Verification of petition § 7203

ote, Team & eats that the last sentence of Sectlon 10454(b
commencing with the word "Service," should be deleted, This sentence
is found in existing law,

Bote, Charles Collier asks: "Query whether under this section
the court could cut back the personal representative’s power from full
power to limited power or whether complete revocation is the only
option.,” To make specific provision for a petition requesting that
relief would complicate the statute,

If the Commission desires to adopt the sunbatance of these
g egtions, the follow gsection might be used:

10454, Revok or limit inde ent a istration
authority

10454, (a) Any interested person may fille a petition
requesting that the court make either of the following orders:

{1) An order revoking the authority of the personal
representative to continue administration of the estate wnder this
part,

2 order revokl the full inde dministration
authority of the personal representative and granting the personal

representative limited independent administration suthority.
b) The petition shall s orth the basis for the requested

order.
¢) Rotice of the heari on_the petition shall be given as

provided in Section 1200.5.
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c f the court determines that good cause has been shown
the court ghall mske an order revoking the authority of the
personal representative to continue administration of the estate
under this part. Upon the making of the order, new letters shall

be issued without the endorsement described in subdivision (c) of
Section 10452,

d If e ersonal representative was ranted full

independent administration authority and the court determines

that good cause has been shown, the court shall make an order
revok the inde t  admi tration authority and

rant e er 1 representative limited ependent
a stration authori L1 the maki of the order, new
lettere shall be ipsued with the endorsement described in

subdivision {c) o ecti 2 t required where the

authority granted is limited independent administration authority.

Comment., Section 10454 reatates former Section 591.7 with
the following changes;

{1) Section 10454 8 clear t an order be made
which voke full inde t administration authori and
instead grants limited independent administration authority.

The requirem t notice of t heari be given as
rovided in Sect is new 'ormer Section 1 required
notice ari only to e_ personal representative Givi
tice of ar a8 ovided in Sectio 2 will give notice
to other persons who may be interested in the petition,

Th e ent of fo et l t the notice of
e be persona LY the persopal representative is
omitted, The new requirement of Section 10454 that notice of
hear be given under e ral tice of heari oviglon
Section requires otice of he be given to the
erg 1 representative 1

CHAPTER 3 STRATTO ATMINISTRATTON AUTHORITY

Article 1. GCeneral Provisions

§ 10500, Adwinistration without court supervision

10500, (a) Subject to the limitations and conditions of this

a personal representative who has been granted authority to

administer the estate under this part may administer the estate as
provided in this part without court supervision, but in all other
respects the personal representative shall administer the estate in the
same manner &as a personal representative who has not been granted

authority to administer the estate under this part.

(b) Notwithstanding subdivision (a), the personal representative

may obtain court supervision as provided in this code of any acticn to
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be taken by the personal representative during administration of the
estate,

Comment. Subdivision (a) of Section 10500 restates the first
sentence and the first portion of the second sentence of former Section
591.2 without substantive change. See also Section 10401 (defining
"court supervision"). Subdivision (b) restates the first sentence of
subdivision (b) of former Section 591.2 without substantive change.

As the Introductory clause of Section 10500 recognizes, a personal
representative who has been granted only limited authority under this
part may not exerclise authority with respect to matters not included
within the scope of the autheority granted. See Sections 10501(e)
{limited authority excludes power to sell, exchange, or grant option to
purchase real property, or to borrow money with the loan secured by an
encumbrance wupon real property, using independent administration
procedure)., See also Sections 10403, 10450(b){2) and 10452(c) (limited
independent administration authority). See also Section 10502
{introductory clause} {decedent’'s will may restrict powers exercisable
under independent administration authority). HNotwithstanding that full
independent administration authority has been granted, some actions can
be taken only under court supervision. See Section 10501 <{court
supervision required for allowance of commissions of personal
representative, allowance of attorney's fees, settlement of
accountings, preliminary and final distributions and discharge, and
certain transacticns involving potential conflict of interest on part
of personal representative),

The intreductory clause of Section 10500 alsc recognizes that
independent administration authority must be exercised in compliance
with the provisions of this part. Some actions can be taken only if
the notice of proposed action procedure is followed. See Article 2
(commencing with Section 10510) and Article 3 (commencing with Section
10530) (actions requiring notice of proposed action). See alsoc Chapter
4 (commencing with Section 10580} <(notice of proposed actlon
procedure}. For a general provision concerning the exercise of powers
under this part, see Section 10502. See also the Comment to Section
10502.

Subdivision (b) of Section 10500 makes clear that the personal
representative may obtain court supervision of an actien even though
the personal representative is authorized to take the action using the
independent administration procedure. For example, even though the
perscnal representative has been granted independent administration
powers that Include the power to sell real property, the personal
representative may nevertheless determine to sell the real property
uging the court supervised procedure for a real property sale, If the
personal representative determines to wuse the court supervised
procedure, all the requirements of the court supervised procedure apply
to the same extent that they would apply if the personal representative
had not been granted independent administration autherity. See Section
10401 (defining "court supervision"}. For example, except as provided
in Sectioms 10301 te 10303, inclusive, the requirement that notice of
sale be published must be satisfied. See Section 10300. See also
Section 10303 (notice of sale need not be published where decedent’'s
will directs or authorizes the sale).
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Where the personal representative decides to obtain court
supervision of an action even though the personal representative isg
authorized to take the action using the independent administration
procedure and no other procedure 1s provided by statute for court
supervision of the particular proposed action, the personal
representative may petition for instructions under Section 9611. For
example, there being no specific procedure for obtaining authority
mnder supervised administration for iIncorporation of the decedent's
unincorporated business {see Section 10514), the personal
representative may elect to petition for instructions under Section
9611 rather than using the notice of propeosed action procedure under
Chapter 4 (commencing with Section 10580). See also Section 10580(b)
{personal representative may use notice of proposed action procedure
for an action that could be taken without giving notice of proposed
action).

CROSS-REFERENGES .

Actions that can be taken only under court supervision § 10501
Definitions

Court supervision § 10401

Personal representative § 58
Limited independent administration authority §§ 10403, 10450(b)(2),

10452(c), 10501(e)

Will may restrict powers § 10502

10501, Matters requir court ervision

10501. Notwithstanding any other provision of this part, a
personal representative who has obtained authority to administer the
estate under this part is required to obtain court supervision, in the
manner provided in this code, for any of the following actions:

{a) Allowance of commissions of the personal representative

{(b) Allowance of attorney's fees.

{c) Settlement of accountings.

{d) Preliminary and final distributions and discharge.

{e) Sale of real property, exchange of real property, grant of an
option to purchase real property, or borrow money with the loan
secured by an encumbrance upon real property, if the authority of the
personal representative granted under this part specifically excludes
the authority to take such action under the authority of this part.

(f) Sale of property of the estate to the personal representative.

(g) Exchange with the personal representative of property of the
estate for other property.

(h) Grant to the personal representative of an option to purchase

property of the estate,
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(i) Allow, pay, or compromise a claim of the personal
representative against the estate.

(1) Compromise or settle a claim, action, or proceeding by the
estate agalnst the personal representative.

(k) Extend, renew, or modify the terms of a debt or other
obligation of the personal representative owing to or running in favor
of the decedent or the estate.

Comment. Subdivisiona (a) to (e), inclusive, of Section 10501
restate the last portion of the second sentence of subdivision (a) of
former Section 591.2 with the addition of the language in subdivision
{e) that requires court supervision if the personal representative has
limited authority and proposes to borrow money with the loan secured
by an encumbrance upon real property of the estate. Under former law,
the personal representative could use independent administration
authority to borrow money with the loan secured by an encumbrance upon
real property even if the perscnal representative had only limited
authority. The new limitation on borrowing money does not affect the
powers of a personal representative who was granted independent
administration authority pricr to July 1, 1988. See Section
10406(c). In connection with subdivision (e) of Section 10501, see
Sections 10403, 10450¢b)(2), and 10452(c) (limited independent
administration authority). See also Section 10502 (introductory
clause) {(decedent's will may restrict powers exercisable under
independent administration authority).

Subdivisions (f) te Ch), inclusive, of Section 10501 are new.
Pricr law did not expressly provide that the independent
administration procedure could not be used for the types of actions
listed in these subdivisions. The types of actions listed in these
subdivisions are ones where there often will be a conflict of
interest.

Subdivisions (f), {(g), and (h) make clear that the personal
representative cannot use the independent administration procedure to
sell property of the estate to the personal representative, exchange
estate property with the personal representative for other property,
or grant to the personal representative an option to purchase property
of the estate. Special supervised administration provisions govern
these transactions. 5See, e.g., Sections 9880-9885. A purchase by or
exchange with the personal representative may be accomplished only
under these speclal provisions and is subject to their limitations and
requirements. The personal representative may purchase property of
the estate pursuant to a contract made during the lifetime of the
decedent only 1f the statutory supervised administration requirements
are satlsfled. See Section 9884. The personal representative may
exercise an option to purchase property of the estate given in the
will of the decedent only 1if the statutory supervised administration
requirements are satisfied. See Section 9885.

Subdivision (1) makes clear that the perscnal representative may
not use the independent administration procedure for a claim by the
personal representative againat the egtate. The personal
representative must submit the c¢laim for allowance or rejection by the
Judge pursuant to Section 703.
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Subdivisions (j) and (k) preclude the use of the independent
administration autherity to compromise or settle a claim, action, or
proceeding of the estate against the personal representative or to
modify the terms of a debt or similar obligation of the personal
representative to the estate. A specizl provision governs these
transactions. See Sections 9830 and 9834.

CROSS—REFERENCES
Definitions
Court supervision § 10401
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10450(b)(2), 10452(c),
10501(e)

ote Should subdivisio to {k inclusive, apply where the
personal representative is the only heir or devigee?

§ 10502, Powers exercisable under independent administration authority
10502. 8Subject to the conditions and limitations of this part and

to Section 9600, unless restricted by the will, a personal
representative who has been granted authority to administer the estate
under this part has the powers described in Article 2 (commencing with
Section 10510), Article 3 (commencing with Section 10530), and Article
4 (commencing with Section 10550).

Comment., Section 10502 restates the Introductory clause of former
Section 591.6 without substantive change except for the portion of
former Section 591.6 giving the executor or administrator powers "in
addition to any other powers granted by this code,” this portion being
superseded by Section 10551. See the Comment to Secticn 10551.

A reference to Section 9600 (duty to manage estate using ordinary
care and diligence) has been added to Section 10502 to recognize that
the personal representative acts in a fiduciary capacity in exercising
the powers under this part., This reference continues and generalizes
the substantive effect of the phrase "the applicable fiduciary dutjes"
which appeared in former Section 591.9. The personal representative is
required to exercise the power granted under this part to the extent
that ordinary care and diligence requires that the power be eXercised
and may not exercise the power to the extent that ordinary care and
diligence reguires that the power not be exercised. See Section
9600(b). As to the effect of court authorization or approval, see
Section 9612. See also Section 10590 {court review of action taken
pursuant to independent administration authority).

As the introductory clause of Section 10502 recognizes, the powers
of the personal representative are subject to the limitations and
conditions of this part. Thus, a personal representative who has been
granted only limited authority under this part may not exercise
independent administration authority with respect tc matters not
included within the scope of the authority granted. See Section
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10501(e) (limited authority excludes power to sell, exchange, or grant
optien to purchase real property, or to borrow money secured by
encumbrance on real property, using independent administration
procedure). See also Sections 10403, 10450(b){2), and 10452(c)
{limited independent administration authority). See also Section 10501
(matters requiring court supervision notwithstanding grant of
independent administration authority). :

The introductory clause of Section 10502 recognizes ancther
limitation on the exercise of powers by the personal representative:
The decedent's will may limit the powers of the personal representative
under this part. See also Section 10404 (part not applicable 1if
decedent's will so provides).

A further limitation on the exercise of independent 1limitation
powers 1s that in some cases powers described in this chapter may be
exercised only 1f notice of proposed action is given or the person
entitled to notice of proposed action has waived the notice or has
congented te the proposed action. If a person entitled to notice of
propesed actlion makes a timely objection to the proposed action, it may
be taken only under court supervision. See Chapter 4 (commencing with
Section 10580) (notice of proposed action procedure). As to when
notice of proposed action is required, see Article 2 (commencing with
Section 10510) and Article 3 (commencing with Section 10530).

CROSS-REFERENCES
Definitions
Personal representative § 58
Will § 838
Independent administration powers
Abandoning tangible perscnal property § 10563
Accepting deed in lieu of foreclosure or trustee's sale § 10565
Actions and proceedings
Compromising or settling § 10554
Instituting and defending § 10553
Annuity granted by will, purchasing § 10558
Borrowing § 10515
Business of decedent
Continuilng § 10533
Incorporating § 10514
Selling § 106514
Claims against estate
Acting on § 10552
Compromising, settling, or releasing § 10554
Contracts
Decedent's contract to convey property § 10518
Making contracts generally § 10532
Conveying property to effectuate specific power § 10556
Determining decedent's clajim to property held by another § 10519
Determining third-party claim § 10519
Disclaimer § 10520
Encumbering estate property § 10515
Exclusive right to sell property, granting or extending § 10537
Family allowance § 10534
Foreclosure of mortgage, accepting deed in lieu of § 10565
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Investments
Manner provided by will § 10512
Securities § 10511
Leases § 10535
Management and control generally § 10531
Obligations, modifying terms of § 10555
Option, restricted, exercise of § 10559
Option to purchase, granting § 10516
Option to purchase given in will, conveyance pursuant to § 10517
Partnership in which decedent was general partner § 10533
Paying taxes, assessments, and other expenses § 10557
Personal property
Completing decedent's contract to convey property § 10518
Conveylng property to effectuate specific power § 10556
Leases § 10535
Manner of sale generally § 10503
Repairs or alterations § 10564
Sale or exchange generally § 10536
Powers any personal representative may exercise without court
supervision § 10551
Purchasing securities or commodities sold short § 10560
Real property
Accepting deed in lieu of foreclosure or trustee's sale § 10565
Alterations § 10564
Eorrowing § 10515
Borrowing or encumbering, limited authority excludes power to
§§ 10403, 10450(b)(2), 10452(c), 10501(e)
Completing decedent's contract to convey property § 10518
Conveying property to effectuate specifie power § 10556
Exchanges
Limited authority execludes power to make §§ 10403,
10450({b){2), 10452{c), 10501(e)
Power to make § 10513
Bxclusive right to sell, granting or extending § 10537
Lease § 10535
Manner of sale generally § 10503
Option to purchase
Granting § 10516
Limited authority excludes power to grant §§ 10403, 10450(b)(2),
10452(c), 10501(e)
Option to purchase in will, transfer to person given § 10517
Partial satisfaction of mortgage or partial reconveyance under
trust deed § 10566
Repairs § 10564
Selling estate property
Limited authority ezcludes power to §§ 10403,
10450(b){(2), 10452{c), 10501(e}
Power to sell § 10513
Repairs or alterations in property § 105564
Sale under deed of trust, acceptance of deed in lieu of § 10565
Securities
Holding in name of nominee or in other form § 10561
Listed, sale of § 10536
Over the counter, sale of § 10536
Sold short, purchase to complete contract § 10560
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Surrender for redemption or conversion § 10536
Subscription or conversion rights, exercising § 10562
Taxes, paying § 10557
Third-party claims § 10519
Limited independent administration authority §§ 10403, 10450(b){2),
10452(c), 10501(e)
Matters requiring court supervision § 10501
Powers excluded by will § 10502

§ 10503, Mamner of sale of property under independent administration
authority

10503. Subject to the limitations and requirements of this part,
when the perscnal representative exercises the authority to sell
property of the estate under this part, the personal representative may
sell the property elther at public auction or private sale, and with or
without notice, for such price, for cash or on credit, and upon such
terms and conditions as the personal representative may determine, and
the requirements applicable to court confirmation of sales of real
property (including but not limited to publication of notice of sale,
court approval of agents' and brokers' commissions, and sale at not
leas than 90 percent of appraised value) do not apply to the sale,

Comment. Section 10503 restates subdivision (a) of former Section
591.9 without substantive change. The phrase "for cash or on credit"
is continued from subdivision (a) of former Probate Code Section
591.6. As to the omission of the phrase "the applicable fiduciary
duties" which appeared in subdivision (a) of former Section 591.9, see
the Comment to Section 10502.

The personal representative who has been granted only limited
independent administration authority may mnot exercise independent
administration authority with respect to the sale, exchange, or
granting of an option to purchase real property. See Section 10501(e)
(limited authority excludes power to sell, exchange, or grant optiomn to
purchase real property using independent administration procedure).
See also Sections 10403, 10450(b)(2)}, and 10452(c¢) {(limited independent
administration authority)}. The decedent's will may restrict the
exercise of the power to sell property. See Section 10502. See also
the Comment to Section 10502, 1In addition, independent administration
authority may not be used where estate property 1is proposed to be sold
to the perscnal representative. See Section 10501.

Section 10503 is designed to make clear that sales under
independent administration authority are not subject to the statutory
regquirements that apply to sales made under court supervision. Thus,
for example, the commission of the realtor who lists or obtains the
purchaser of real property sold under independent administration
authority is not subject to the approval of the court and the
provisions concerning contracts and commissions of agents or brokers
{Sections 10150-10166) are not applicable. Nor does the
90-percent-of-appraised-value requirement apply when a sale 1s made
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under independent administration authority. Nor does the court examine
into the efforts of the personal representative to obtain the highest
and best price for the property reasonably attainable as is the case
where there is a court hearing on the confirmation of a real property
gsale. Publication of notice of sale 1s not required where the sale is
made under independent administration authority. Likewise, notice of
sale, court confirmation, and approval of the commission of the agent,
broker, or auctloneer is not regquired where a sale of personal property
is made under independent administration authority.

Section 10503 concerns the manner of sale of property when the
personal representative exercises the power to sell property. The
power to sell property is found in other provisions of this chapter,
See Sections 10513 (real property) and 10536 (personal property). See
also, Sections 10516 (granting option to purchase real property), 10517
(transferring to persen given option to purchase i1in will), 10518
(completing contract of decedent to convey or transfer property), 10537
(exclusive right to sell property). The personal representative acts
in a fiduciary capacity in exercising the powers granted by this part,
See Sections 9600 and 10502 and the (omment to Section 10502,

Notice of proposed action under Chapter 4 (commencing with Section
10580) is required to sell or exchange real property (Section 10513) or
to sell or exchange personal property except for certain kinds of
property {(Section 10536). MNotice of proposed action also is required
for selling the decedent’s unincorporated husiness (Section 10514),
granting an option to purchase real property {(Section 10516},
transferring to a person given an option to purchase in the decedent's
will (Section 10517), completing a contract by decedent to convey
property {Section 10518), or granting an extension of an exclusive
right to sell property that will cause the entire period covered by the
right to exceed 270 days (Section 10537).

The personal representative has the power to make any conveyance
needed to effectuate the sale. See Section 10556.

CROSS-REFERENCES
Definiticns
Personal representative § 58
Property § 62
Real property § 68
Limited independent administration authority §§ 10403, 10450(b)(2),

10452(c}),
10501(e)
1051 Article descr rs that be ercised only after
v tice o ODO tion

10510, The personal representative may exercise the powers
described in this article only 1f the requirements of Chapter 4
(commencing with Section 10580) (notice of proposed action procedure)

are satisfied.
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Comment. Section 10510 conditions the exerclse of the powers
described in this article: Those powers may be exercised only if the
requirements of Chapter 4 (commencing with Section 10580) {notice of
proposed action procedure) are satisfied.

The personal representative is required to exercise a power
granted wunder this article to the extent that ordinary care and
diligence requires that the power be exercised and may not exercise the
power to the extent that ordinary case and diligence requires that the
pover mot he exercised. See Section 9600(b). See alsoc Section 10502
(introductory clause) and the Comment to that section. As to the
effect of court authorization or approval, see Section 9612. See alsc
Section 10590 (court review of action taken pursuant to independent
administration authority).

The personal representative may not take certain actions under
independent sadministration authority where there is a conflict of
interest between the interest of the personal representative and the
interest of the estate. See Section 10501 {personal representative
cannot use independent administration procedure to sell property of the
estate to the personal representative, to exchange estate property with
the personal representative for other property, or to grant to the
personal representative an option to purchase property of the estate),
See the Comment to Section 10501.

A personal representative who has been granted only limited
independent administration authority may not exercise independent
administration authority with respect to matters not included within
the scope of the authority granted. See Section 10502 and the Comment
to that section. See also Section 10501(e) (limited authority excludes
power to sell, exchange, or grant option to purchase real property, or
to borrow money secured by encumbrance on real property, using
independent administration procedure); Sections 10403, 10450(b)(2), and
10452(c) (limited independent administration authority); Section 10501
(matters requiring court supervision notwithstanding grant of
independent administration authority).

The decedent's will may 1limit the powers of the personal
representative under this part. See Section 10502 (introductory
clause}.

CROSS-REFERENCES
Definitions
Personal representative § 58
Exercise of powers § 10502
Limited independent administration authority §§ 10450(b)(2), 10452(c),
10501{e)
Matters requiring court supervision § 10501

10511. Investing in securities
10511. The personal representative has the power to invest money
of the estate in eligible securitles for the investment of surplus
state moneys as provided for in Section 16430 of the Government Code.
Comment Section 10511 restates a portion of subdivision (b} of
former Section 591.6 (powers of personal representative} without
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substantive change. Section 10511, together with Section los12,
continue the substantive effect of subdivision (b)(8) of former Secticn
591.3 (notice of proposed action required —- with certain specified
exceptions -- for investing funds of the estate),

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
described in Section 10511 may be exercised only if the requirements of
Chapter 4 (commencing with Section 10580) {notice of proposed action
procedure) are satisfied. See Section 10510.

The exceptions under prior law to the requirement that notice of
proposed action be given for investments of moneys of the estate are
continued in substance in this part. Notice of proposed action is
required for the investments described in Sections 10511 and 1051z,
See Section 10510. There is no requirement under this part that notice
of proposed action be given for the investments that were listed as
exceptions In subdivision (b)(8) of former Section 591.3. Under
Section 10551, the personal representative has the power to invest in
savings accounts (Section 9700) and in investments described in Section
9730 {direct obligations of United States maturing not later than one
year from the date of making the investment, certain money market
mutual funds, and common trust funds)., These investments may be made
without giving notice of proposed action. See Section 10550, For a
more limited authority to make investments in federal or state
securities under supervised administration, see Section 9731, For
authorization to exercise security subascription or conversion rights
under independent administration authority, see Section 10562. See
also 10561 (holding securities Iin name of nominee or in other form).

CROSS-REFERENCES
Definitions
Personal representative § 58
Security § 70

512 Investing mon n r provided will
10512. The personal representative has the power to invest money
of the estate in any manner provided by the will.

Comment Section 10512 restates the last portion of subdivision
(b) of former Section 591.6 (powers of personal representative) without
substantive change. For the comparable provision under supervised
administration, see Section 9732.

Section 10512, together with Section 10511, vcontinue the
substantive effect of subdivision (b)(8) of former Section 591.3
{(notice of proposed action required — with certain specified
exceptions -- for investing funds of the estate). See the Comment to
Section 10511.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
described in Section 10512 may be exercised onily if the requirements of
Chapter 4 (commencing with Section 10580) (notice of propesed action
procedure) are satisfied. See Section 10510.

As to other authorized investments for money of the estate, see
Section 10511 and the Comment to that section.
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CROSS-REFERENCES

Definitions
Personal representative § 58
Will § &8
10513 Selli Or eXx rea roper

10513. The personal representative has the power to sell or
exchange real property of the estate,

Comment. Section 10513 restates subdivision {a){l) of former
Section 591.3 without substantive change. Concerning the exercise of
powers described in this article, see Sections 10502 and 10510 and the
Comments to those sections. The power described in Section 10512 may
be exercised only i{f the requirements of Chapter 4 (commencing with
Section 10580) {notice of proposed action procedure) are satisfied.
See Sectlon 10510. For a general provision concerning the manner of
sale of real property under independent administration, see Section
10503, The personal representative has power to make any conveyance
needed to effectuate the power granted by Section 10513. See Section
10556.

A personal representative who has been granted only limited
independent administration authority may not sell or exchange real
property using the independent administration procedure. See Section
10501(e) (limited authority excludes power to sell or exchange real
property using independent administration procedure). See also
Sections 10403, 10450(b)(2), and 10452(c) (limited independent
administration autherity).

The personal representative may not use independent administration
authority tco sell property of the estate to the personal representative
or to exchange estate property with the personal representative for
other property. See Section 10501 and the Comment to that section.

CROSS-REFEREKCES
Notice of proposed action required
Completing contract by decedent to convey property § 10518
Conveying property to person given option to purchase in will § 10517
Extending exclusive right to sell § 10537
Granting option to purchase § 10516
Sale of decedent's unincorporated business § 10514
Definitions
Personal representative § 58
Real property § 68

10514. Selling or incorporating decedent's business
10514. The personal representative has the power to sell or
incorporate any of the following:
(a) An unincorporated business or wventure in which the decedent

was engaged at the time of the decedent's death.
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(b) An unincorporated business or venture which was wholly or
partly owned by the decedent at the time of the decedent's death.

Comment. Section 10514 restates the substance of the last portion
of subdivision (b)(6) of former Section 591.3 without substantive
change. Concerning the exercise of powers described in this article,
see Sections 10502 and 10510 and the Comments to those sections. The
power described Iin Section 10514 may be exercised only 1f the
requirements of Chapter 4 (commencing with Section 10580) {notice of
proposed action procedure) are satisfied. See Section 10510. Real or
personal property or both may be scld in connection with the sale of
the decedent's business. For a general provision concerning the manner
of sale of real property under independent administration, see Section
10503. The personal representative has power to make any conveyvance
needed to effectuate the power granted by Section 10514. See Section
10556. As to the power to continue the operation of the decedent's
business, see Section 10533.

A personal representative who has been granted only 1limited
independent administration authority may not sell or exchange real
property using the independent administration procedure, See Section
10501(e) (limited authority excludes power to sell or exchange real
property using independent administration procedure), See also
Sections 10403, 10450(b)(2), and 10452(c) (limited independent
administration autherity).

The personal representative may not use independent administration
authority to sell property of the estate to the personal
representative. See Section 10501 and the Comment to that section.

CROSS-REFERENCES
Definitions
Pergonal representative § 58

1051 Borrowing; encumbrancing estate proper
10515. The personal representative has the following powers:
{a) The power to borrow.
(b) The power to place, replace, renew, or extend any encumbrance
upon any property of the estate.

Comment . Sectien 10515 restates without substantive change
subdivision (e} of former Section 591.6 (powers of personal
representative) and subdivision (b)(10) of former Section 591.3 {(notice
of proposed action required). For provisions relating to supervised
administration, see Sections 9800-9307.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
described in Section 10515 may be exercised only 1f the requirements of
Chapter 4 (commencing with Section 10580) (notice of proposed action
procedure) are satisfied, See Section 10510.

A personal representstive who has been granted only limited
independent administration authority may not borrow money secured by an
encumbrance on real property of the estate using the independent
administration procedure. See Section 10501(e) (limited authority
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excludes power to borrow money secured by encumbrance on real property
of the estate). See also Sections 10403, 10450(b)(2), and 10452(c)
(limited independent administration authority).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

10516, Granting optiom to e real proper
1051s. The personal trepresentative has the power to grant an
optien to purchase real property of the estate for a period within or
beyond the period of administration.

Comment. Section 10516 restates without substantive change the
last portion of subdivision (a) of former Section 591.6 {powers of
personal representative) and subdivision (b)(2) of former Section 591.3
{(notice of proposed action required). For the comparable provision
under supervised administration, see Section 9960.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
deacribed in Section 10516 may be exercised only if the requirements of
Chapter 4 (commencing with Section 10580) (notice of proposed action
procedure) are satisfied. See Section 105i10. See also Section 10503
(manner of sale of property under independent administration authority)

A personal repregentative who has been granted only 1limited
independent administration authority may mnot grant an option to
purchase real property of the estate using the independent
administration procedure, See Section 10501(e) (limited authority
excludes power to grant an option to purchase real property). See also
Sections 10403, 10450(b)(2), and 10452{c) (limited independent
administration authority).

Independent administration authority may not be used to grant an
option to the personal representative to purchase property of the
estate. See Section 10501 and the Comment to that section.

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68

10 Tranaferr to pe iven optiom to se jn will
10517. If the will gives a person the option to purchase real or
personal property and the person has complied with the terms and
conditions stated in the will, the personal representative has the
power to convey or transfer the property to the person.

Comment. Section 10517 is a mnew provision, but the power to
transfer to a person given an option in the will probably was embraced
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within the power to "“convey" 1in subdivision {a} of former Section
591.6. For the comparable provision under supervised administration,
see Section 9980,

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to thoge sections., The power
described in Section 10517 may be exercised only if the requirements of
Chapter 4 (commencing with Section 10580) (notice of proposed action
procedure)} are satisfied, See Section 10510. The personal
representative has power to make any conveyance needed to effectuate
the power granted by Section 10517. See Section 10556. The personal
representative has the specific power described in Section 10517 even
though the personal representative has only limited independent
administration authority,

CROSS-REFERENCES

Definitions
Person § 56
Personal representative § 58
Real property § 68
wWill § 88

§ 10518, Completing contract of decedent to convey or trangfer property

10518. The personal representative has the power to convey or
transfer real or personal property to complete a contract entered into
by the decedent to convey or transfer the property.

Comment. Section 10518 continues former Section 591.3(b)(9)
without substantive change. For the comparable provision under
supervised administration, see Section 9860.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
described in Section 10518 may be exercised only if the requirements of
Chapter 4 (commencing with Section 10580) (notice of proposed action
procedure) are satisfied, See Section 10510. The personal
representative has power to make any conveyance needed to effectuate
the power granted by Section 10518. See Section 10556. The personal
representative has the specific power described in Section 10518 even
though the personal representative has only 1limited independent
administration authority. :

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 63
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10519. Determini claims to property claimed to bel to decedent
or other persgon

10519. The personal representative has the following powers:

(a) The power to determine a third-party claim to real or personal
property if the decedent died in possession of, or holding title to,
the property.

(b) The power to determine the decedent's claim to real or
personal property title to or possession of which is held by another,

Comment. Section 10519 continues former Section 591.3(b)(11)
without substantive change. For the comparable provision wunder
supervised administration, see Section 9860.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
described in Section 10519 may be exercised only if the requirements of
Chapter 4 (commencing with Section 10580) (notice of proposed action
procedure) are satigfied. See Section 10510. Independent
administration authority may not be used to compromise or settle a
claim of the perscnal representative against the estate, See Section
10501 and the Comment to that section.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68

1052 Making a disclaimer
10520. The personal representative has the power to make a
disclaimer.

Comment. Section 10520 restates subdivision (n) of former Section
591.6 ({powers of personal representative) except that notice of
proposed action was not required to exercigse this power under former
law. TFor the provisions relating to disclaimers, see Division 2.5
(commencing with Section 260).

Concerning the exercise of powers described in this article, see
Sections 10502 and 10510 and the Comments to those sections. The power
described in Section 10520 may be exercised only if the requirements of
Chapter 4 (commencing with Section 10580) {(motice of proposed action
procedure) are satisfied. See Section 10510.

CROSS-REFERENCES
Definitions
Personal representative § 58
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10530. Except to the extent that this article otherwise provides,
the personal representative may exercise the powers described in this
article without the need to give notice of proposed action under
Chapter 4 (commencing with Section 10580).

Comment. The powers set out in this article are powers that under
some circumstances may be exercised without giving notice of proposed
action and in other circumstances may be exercised only if the notice
of proposed action procedure requirements are satisfied. Section 10530
permits the exerclse of powers described in this article without the
need to give notice of proposed action under Chapter & (commencing with
Section 10580) except to the extent otherwise provided in this article.

The personal representative 1s required to exercise a povwer
granted under this article to the extent that ordinary care and
diligence requires that the power be exercised and may not exercise the
power to the extent that ordinary case and diligence requires that the
power not be exercised. See Section 9600(b).. See also Section 10502
(introductory clause) and the Comment to that section. As to the
effect of court authorization or approval, see Section 9612. See also
Section 10590 (court review of action taken pursuant to independent
administration authority).

Subdivision (b) of Section 10580 permits a personal representative
to use the procedure provided in Chapter 4 (notice of proposed action
procedure) with respect to an action that the personal representative
proposes to take under a power granted by this article even though the
action is not one for which notice of proposed action is required under
this article. For example, the personal representative may want to
proceed under Chapter 4 where the proposed action is the entering into
¢f a contract that will be fully performed within two years. Entering
into such a contract ordinarily does not require notice of proposed
action. See Section 10532, Or, for example, the personal
representative may want to proceed under Chapter 4 where the proposed
action is the entering into a lease of real property for a term not in
excess of one year, This action does not require notice of proposed
action. BSee Section 10535(b). If the procedure provided by Chapter 4
is used with respect to the proposed action, the person whe fails to
object to the proposed action waives the right to have the court later
review the action taken. See Section 10590 and the Comment to that
sectlon. See also Section 10589(b) and the Comment to that section,

The personal representative may not take certain actions under
independent administration authority where there is a potential for
conflict of interest between the interest of the personal
representative and the interest of the estate. See Section 10501 and
the Comment to that section.

The decedent's will may limit the powers of the personal
representative under this part. See Section 10502.
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CROSS-REFERENCES
Definitions

Personal representative § 58

10531, Mana and controlling estate property gemerall

10531. (a) The persocnal representative has the Pover to manage
and control property of the estate, Except as provided in subdivision
{b), the personal representative may exercise this power without the
need to give notice of proposed action under Chapter 4 (commencing with
Section 10580).

(b) The personal representative shall comply with the requirements
of Chapter 4 (commencing with Section 10580) in any case where the
provision of this chapter governing the exercise of a specific power so
requires.

Comment. The first sentence of Section 10531 restates without
substantive change the part of the first portion of subdivision {a) of
former Probate Code Section 591.6 that gave the personal representative
the power to manage and control property of the estate., The second
sentence of subdivision (a) and subdivision (b) of Section 10531 are
new provisions that make clear that the requirements of Chapter 4
(commencing with Section 10580) (notice of proposed action procedure)
must be satisfied where a provision governing the exercise of a
specific power so requires.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervision notwithstanding
grant of independent administration authority).

The provision of subdivision (a) of former Section 591.6 relating
to "exchanges" is superseded by Sections 10513 (real property} and
10536 {personal property).

The portion of subdivision (a) of former Section 591.6 that gave
the personal representative the power to "convey" property is
superseded by various provisions of this chapter which give the
personal representative the power to take particular actions that may
involve a conveyance and by Section 10556 which makes clear that the
personal representative has power to execute conveyances in connection
with sgpecific transactions that may require the execution of a
conveyance. Under this chapter, there must be a specific power to act
in the specific circumstances (such as the power to make a sale or
exchange) in order to authorize the personal representative to execute
& conveyance. Where the personal representative acts under one of
these specific powers, Section 10556 makes clear that the personal
representative may execute any conveyance that i8 necessary to
effectuvate the exercise of the power.

The portion of subdivision (a) of former Section 591.6 that gave
the personal representative the power to "divide"” or ‘"partition”
property of the estate 1s not continued. Insofar as the power to
"partition" related to partition proceedings, the inclusion of the word
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in Section 10531 1is unnecessary 1in view of Section 10553 which
authorizes the personal representative to institute, maintain, and
defend actions and proceedings. Insofar as the power to "divide" or
“partition” may have related to division or partition before
distribution, the inclusion of this power as an independent
adminiatration power is unnecessary to authorize partition or division
without court supervision if there is an agreement of the heirs or
devigees. See Sections 1100-1106. If there is no agreement, the
matter should be decided under the provisions of Sections 1100-110s
rather than by using the independent administration procedure.

CROSS-REFERENGCES
Definitions
Pergsonal representative § 58
Property § 62
Limited independent administration authority §§ 10403, 10450(b)(2),
10452(c), 10501(e)

10532, Entering into contracts

10532, (a) The personal representative has the power to enter
into a contract in order to carry out the exercise of a gpecific power
granted by this part, including but not limited to the powers granted
by Sections 10531 and 10551. Except as provided in subdivision {b),
the personal representative may exercise this power without the need to
give notlce of proposed action under Chapter 4 {commencing with Section
10580).

(b) The personal representative shall comply with the requirements
of Chapter 4 (commencing with Section 10580) where the contract is one
that by its provisions (1) cannot be terminated by the personal
representative within two years and (2) is not to be fully performed
within two vears.

(c) HNothing in this section excuses compliance with the
requirements of Chapter 4 {commencing with Section 10530) when the
contract 1s made to carry out the exercise of a specific power and the
provision that grants that power requires compliance with Chapter 4
(commencing with Section 10580) for the exercise of the power.

Comment. Subdivisions (a) and (b) of Section 10532 restate
subdivision (b)(5) of former Section 591.3 with two revisions:

(1) A new provision —- that the contract is one that cannot be
terminated by the personal representative within two years —— is added
in subdivision (b). This provision makes clear that notice of proposed
action is not required by Section 10532 if a contract is one that by
its terms can be terminated by the personal representative within two
yeara. There is no reason why a contract that can be terminated within
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two years should not be treated the same as a contract that is to be
fully performed within two years.

(2) The word "fully" is added to subdivision (b) to make clear
that the requirement that the contract be one that will be performed
within two years is satisfied only if the contract is one that will be
"fully” performed within two years. ,

Subdivision (c) of Section 10532 is a new provigion that makes
clear that the power to make a contract under Section 10532 does not
eXcuse compliance with a provision of another section governing the
exercise of a specific power which requires compliance with Chapter 4
{commencing with Section 10580), even though a contract may be made to
implement the specific power granted by the other section.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervision notwithstanding
grant of independent administration authority).

Where a contract is made to effectuate an independent
administration power, the requirements of Chapter 4 (commencing with
Section 10580) (notice of proposed acticn procedure) must be satisfied
if the contract fits the description of subdivision {(b) of Section
10532. For example, the power to lease personal property of the estate
under independent administration authority is governed by the
limitation of subdivision (b) of Section 10532. See Section 10535(c).
But the power to lease real property of the estate under independent
administration authority is subject to a more stringent requirement
concerning giving of notice of proposed action (see subdivision (b) of
Section 10535), and subdivision (c) of Section 10532 makes clear that
this more stringent requirement must be satisfied.

The power to make contracts under independent administration
authority in connection with the management and control of the estate
i1z inciluded in the power granted by Section 10531. Other specific
powers granted in this chapter — including the powers granted by
Section 10551 (powers that any personal representative may exercise
without court supervision) — by implication include the power to make
a4 contract where necessary to effectuate the specific power granted.
For example, the personal representative is authorized by Section 10551
to purchase insurance on estate property, and Section 10532 requires
that notice of proposed action be given if the insurance contract is
one described in subdivision (b) of Section 10532.

CROSS-REFERENCES
Definitions
Personal representative § 58

105 ontinu operation of decedent's business
10533. (a) Subject to the provisions of the Uniform Partnership
Act, the personal representative has the power to continue as a general
partner in any partnership in which the decedent was a general partner
at the time of death.
(b) The personal representative has the power to continue

operation of any of the following:
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(1) An unincorporated business or venture in which the decedent
was engaged at the time of the decedent's death.

(2) An unincorporated business or wventure which was wholly or
partly owned by the decedent at the time of the decedent's death.

{¢) Except as provided in subdivision (d), the personal
representative may exercise the powers described in subdivisions (a)
and (b) without the need to give notice of proposed action under
Chapter 4 (commencing with Section 10580).

{d) The personal representative shall comply with the requirements
of Chapter 4 (commencing with Section 10580} if the personal
representative continues as a general partner under subdivision {a), or
continues the cperation of any unincorporated business or venture under
subdivision (b), for a period of more than six months from the date of
appointment of the personal representative.

Comment. Section 10533 restates the substance of subdivision (1)
of former Section 591.6 (powers of personal representative) and the
first portion of subdivision (b)(6) of former Section 591.3 {notice of
proposed action). The former provisions did not distinguish between
nonpartnership businesses and partnerships in which the decedent was a
general partner. But the provisions relating to supervised
administration make that distinction, and Section 10533 has been
drafted to conform to the supervised administration provisions. For
the provisions governing supervised administration, see Sections
9760-9763. The power to continue as a general partner is subject to
the provisions of the Uniform Partnership Act. See Corp. Code §§
15000-15045.

Concerning the exercise of powers degcribed in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervision notwithstanding
grant of independent administration authority).

Although notice of proposed action 1is not required in order to
continue the operation of the decedent's business for the first six
months, the personal representative has the option of giving notice of
proposed action if the personal representative plans to continue the
buginess during this period. See Section 10580(b). If notice of
proposed action is given, a person who fails to object to the proposed
action wailves the right to have the court later review the action
taken. See Section 10590 and the Comment to that section. See also
the Comment to Section 10530,

The phrase "to such extent as he or she shall deem to be for the
best interest of the estate and those interested therein" which was
found in former Section 591.6 has been omitted as unnecessary., The
introductory clause of Section 10502 recognizes that the personal
representative is required to exercise a power granted under this
chapter to the extent that ordinary care and diligence requires that
the power be exercised and may not exercise the power to the extent
that ordinary care and diligence requires that the power not be
exercised. See Sectlon 9600(b). See also the Comment to Section 10502.
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CROSS-REFERERCES
Definitions
Fersonal representative § 58

0 P. fami lowance

10534, (a) The personal representative has the power to pay a
reasonable family allowance. Except as provided in subdivision (b),
the personal representative may exercise this power without the need to
give notice of proposed action under Chapter 4 (commencing with Section
10580).

{(b) The personal representative shall comply with the requirements
of Chapter 4 (commencing with Section 10580) for all of the following:

(1) Making the first payment of a family allowance.

(2) Making the first payment of a family allowance for a period
commencing more than 12 months after the death of the decedent.

(3) Making any increase in the amount of the payment of a family
allowance.

Comment.. The first sentence of subdivision {a) of Section 10534
restates subdivision (m) of former Section 591.6 (powers of personal
representative) without substantive change. The second sentence of
subdivision (a) and subdivision (b) of Section 10534 restate
subdivision (b)(7) of former Section 591.3 (notice of proposed action
required under some circumstances) without substantive change,

Concerning the exercise of powers described in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervision notwithstanding
grant of independent administration authority). For provisions
relating to payment of the family allowance, see Sections 6540-6545.

Although notice of proposed action 1s required for the first
payment of a family allowance, the personal representative can continue
to make the payment (without any increase) without giving notice of
proposed action, except that another notice of proposed action 1s
required if the family allowance is tc be continued for a period
commencing more than 12 months after the death of the decedent. Notice
of proposed action also must be given 1f there is to be an increase in
the amount of the payment of a family allowance. Notice of proposed
action also must be given 1f a family allowance 1s proposed to be paid
to a person who previously has not been receiving a family allowance,
even where notice of proposed action previously has been given with
reference to the payment of a family allowance to ansther person.

CROSS-REFERENCES
Definitions
Personal representative § 58
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§ 10535. Leasing real and personal property
10535. (a) The personal representative has the power tec enter as

lessor into a 1lease of property of the estate for any purpose
(including but not limited to exploration for and production or removal
of minerals, oill, gas, or other hydrocarbon substances or geothermal
energy, including a community oil lease or a pooling or unitization
agreement) for such period, within or ©beyond the period of
administration, and for such rental or royalty or both, and upon such
other terms and conditions as the personal representative may
determine, Except as provided in subdivisions (b) and (c), the
personal representative may exercise this power without the need to
give notice of proposed action under Chapter 4 (commencing with Section
10580).

(b) The personal representative shall comply with the reguirements
of Chapter 4 (commencing with Section 10580) where the personal
representative enters into a lease of real property for a term in
excess of one year. If the lease glves the lessee the right to extend
the term of the lease, the lease shall be considered as if the right to
extend had been exercised.

(c) The personal representative shall comply with the requirements
of Chapter 4 (commencing with Section 10580) where the personal
representative enters into a lease of perscnal property and the lease
i3 one described in subdivision (b) of Sectlon 10532.

Comment. Subdivision {a) of Section 10535 supersedes the portion
of subdivision {(a) of former Section 591.6 relating te leases. The
first sentence of subdivision (a) of Section 10535 makes clear that the
personal representative is authorized to determine the period, rental
or royalty, and other terms and conditions of the lease. See Section
9946 (supervised administration). For the comparable provision under
supervised administration, see Sections 9940-9948. TFor the comparable
provisions of the Trust Law, see Sections 16231, 16232

The second sentence of subdivision {(a) and subdivision (b) of
Section 10535 restate subdivision (b)(4) of former Section 591.3 with
the addition of a provision dealing specifically with a lease that
gives the leasee the option to extend the term of the lease. If the
lease glves the lessee the option to extend the lease beyond the
one-year term, notice of proposed action is required. The option to
extend is taken into account in determining the term of the lease for
the purpose of subdivision (b). This 1s consistent with the rule
governing personal property leases under supervised administration.
See Section 9940 (lease of perscnal property for term exceeding
one-year).
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Subdivision (c) of Section 10535 is a new provision that is
consistent with prior law. Under prior law, a lease of personal
property was governed by subdivision (b)(5) of former Section 591.3.
(contracts other than leases of real property), the substance of which
1s continued in subdivision (b) of Section 10532.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervision notwithstanding
grant of independent administration authority).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68

COMPARABLE PROVISIONS
Supervised administration §§ 9940-9948
Trusts §§ 16231, 16232

1 Sell or ex i ersonal propert

10536. (a) The personal representative has the power to sell
personal property of the estate or to exchange personal property of the
estate for other property upon such terms and conditions as the
personal representative may determine. Except as provided 1in
subdivision (b), the personal representative shall comply with the
requirements of Chapter 4 (commencing with Section 10580) in exercising
this power,

(b} The personal representative may exercise the power granted by
subdivision (a} without the need to give notice of proposed action
under Chapter 4 (commencing with Section 10580) in case of the sale or
exchange any of the following:

(1) A security sold on an established stock or bond exchange
through a broker-dealer registered under the Securities Exzchange Act of
1934 during the regular course of business of the broker-dealer.

(2) A security designated as a national market system security on
an interdealer quotation system, or subsystem therecf, by the National
Association of Securities Dealers, Inc., sold through a broker-dealer
registered under the Securities Exchange Act of 1934 during the regular
course of business of the broker-dealer.

(3) Personal property referred to in Section 10202 or 10259 when

sold for cash.
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(4) A security descrided in Section 10200 surrendered for
redemption or conversion.

Comment. Section 10536 supersedes portions of subdivisions (a)
and (g) of former Section 591.6 which related to sales or exchanges of
personal property (powers of personal representative) and all of
subdivision (b)(3) of former Section 591.3 (notice of proposed
action). For the comparable provision under supervised administration,
see Section 9920,

Concerning the exercise of powers described in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervigsion notwithstanding
grant of independent administration authority), For a general
provision concerning the power to sell property under independent
administration, see Section 10503, Independent  administration
authority may not be used for the sale of property to the personal
representative or the exchange with the personal representative of
property of the estate for other property. See Section 10501.

Subdivision (a) of Section 10536 continues the general reguirement
of subdivision (b)(3) of former Section 591.3 that notice of proposed
action be given for the sale or exchange of personal property.
Exceptions to this requirement are set forth in subdivision {b) of
Section 10536. See alsc Section 10514 (notice of proposed action
required for sale of decedent's unincorporated business).

Paragraph (1) of subdivision (b) of Section 10536 restates without
Substantive change an exception found in subdivision (b){3) of former
Section 591.3, except that language is added to paragraph (1) to make
clear that the security must be sold in the regular course of business
by the broker-dealer, For the comparable provision relating to
supervised administration, see Section 10200.

Paragraph (2) of subdivision (b) of Section 10536, which
authorizes the sale of certain over-the-counter stocks, 1s new. No
notice of sale 1is required, nor is court confirmation required, for the
sale of these over-the-counter stocks under supervised administration.
See Section 10200. Quotations for these over—the-counter stocks are
published daily in the Wall Street Journal and other newspapers. For
the comparable provision relating to supervised administration, see
Section 10200.

Paragraph (3) of subdivision (b) of Section 10536 supersedes the
exception found in subdivision (b)(3) of former Section 591.3 for
assets referred to 1n former Sections 770 and 771.5 when sold for
cash. Paragraph (3) of subdivision (b) of Section 10536 expands the
exception provided under former Sections 770 and 771.5 to the extent
indicated below:

(1) The substance of former Section 770 is continued in new
Section 10259 which describes the personal property to which title
pagses upon sale without the need for court confirmation or approval
under supervised administration. However, new Section 10259 includes a
provision not found in former Section 770 that recognizes that title to
personal property sold at public auction passes without the need Ffor
court confirmation or approval upon receipt of the purchase price and
delivery of the property or an instrument that transfers title to the
property.
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{(2) Former Section 771.5 is restated without substantive change
in new Section 10202. The reference to Section 10202 in paragraph (3)
of subdivision (b) of Section 10536 makes clear that notice of proposed
action iz not required to sell security subscription or conversion
rights when sold for cash. If rights will be sold but will not be sold
for cash, Section 10536 requires that notice of proposed action bdbe
given. Under supervised administration, the sale of subscription
rights for the purchase of sgecurities is permitted without court
supervigion. See Section 10202, As to the sale or surrender for
redemption or conversion of securities under supervised administration,
see Section 10200. As to the exercise of a security subscription or
conversion right wunder independent administration authority, see
Section 10562 (notice of proposed action not required).

Paragraph (4) of subdivision (b) of Section 10536 is new. This
paragraph makes clear that a security described in Section 10200 may be
surrendered for redemption or conversion without giving notice of
propogsed action. Section 10200 governs the surrender of securities for
redemption or conversion.

CROSS-REFERENGES
Definitions
Personal representative § 58
Property § 62
Security § 70
Sale of decedent's business § 10514

0 ant or_ext luajve ri to sell proper

10537. (a) The perscnal representative has the following powers:

(1) The power to grant an exclusive right to sell proeperty for a
period not to exceed 90 days.

{(2) The power to grant one or more extensions of an exclusive
right to gell property, each extension being for a period not to exceed
90 days.

(b) Except as provided In subdivision (e¢), the personal
representative may exercise the powers described in subdivision (a)
without the need to give notice of proposed action under Chapter 4
{commencing with Section 10580).

(¢) The personal representative shall comply with the requirements
of Chapter 4 (commencing with Section 10580) where the personal
representative grants an extension of an exclusive right to sell
property and the period of the extension, together with the periods of
the original exclusive right to sell the property and any previous
extensions of that right, is more than 270 days.
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Comment. . Paragraph (1) of subdivision (a) of Section 10537
restates subdivision (o) of former Section 591,6 without substantive
change. Paragraph (2) of subdivision (a) is new and makes clear that
the exclusive right to sell agreement can be extended, each extension
being for a period not to exceed 90 days. This addition conforms the
independent administration authority wunder Section 10537 to the
supervised administration provision found 1In Section 10150(c).
Subdivisions (b) and (c) of Section 10537 are new provisions.

Concerning the exercise of powers described in this article, see
Sections 10502 and 10530 and the Comments to those sections. See also
Section 10501 (matters requiring court supervision notwithstanding
grant of independent administration authority). For a general
provision goverming the manner of sale of property, see Section 10503.
Advice of proposed action is required for (1) selling or exchanging
real property and for (2) selling or exchanging personal property (with
certain exceptions). See Sections 10513 and 10536.

Although notice of proposed action 1s not required in order to
grant an exclusive right to sell property or to extent the exclusive
right to sell so long as the total period does not exceed 270 days, the
personal representative may give notice of proposed action if the
personal representative so desires. See Section 10580(a).

The personal representative does not have the power to sell real
property using independent administration procedures 1f the personal
representative has limited independent administration authority. See
Sections 10501(e) (personal representative granted only limited
independent administration authority does mnot have power to sell real
property wusing independent administration procedure). See also
Sections 10403, 10450(b)(2), and 10452(c) (limited independent
administration authority}.

The phrase "where necessary and advantageous to the estate” which
was found in subdivision (o) of former Section 591.6 has been omitted
as unnecessary. The Iintroductory clause of Section 10502 recognizes
that the personal representative is required to exercise the power
granted under this article to the extent that ordinary care and
diligence requires that the power be exercised and may not exercise the
power to the extent that ordinary care and diligence requires that the
power not be exercised. See Section 9600(b). See also the Comment to
Section 10502,

CROSS-REFERENCES

Definitions
Personal representative § 58
Property § 62

Ar e Po rcisable Without

Giving Notice of Proposed Action

1 Articl ibes er be exercigsed without givi
notice of proposed action
10550, The personal representative may exercise the powers
described In this article without the need to give notice of propased
action under Chapter 4 (commencing with Section 10580).
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Comment. Section 10550 permits the exercise of the powers
described in this article without the need to give notice of propesed
action under Chapter 4 (commencing with Section 10580). However,
subdivision (b) of Section 10580 permits a personal representative to
use the procedure provided in Chapter 4 with respect to an action that
the personal repregentative proposes to take even though the action is
not cne for which notice of proposed action is required. For example,
the personal representative may want to proceed under Chapter 4 where
the proposed action 1s the compromise of a claim by or against the
estate (see Section 10554). This action is one that ordinarily does
not require notice of proposed action. See Section 10550. If the
procedure provided by Chapter 4 1s used with respect to the proposed
action, the person who fails to object to the proposed action waives
the right to have the court later review the action taken., See Section
10590 and the Comment tc that section. See also Section 10589(b) and
the Comment to that section. Use of the notice of proposed action
procedure avoids the need to petition the court for instructions on the
proposed compromise in order to preclude a later challenge to the
accounts of the personal representative,

The personal representative 1a required to exercise a power
granted under this article to the extent that ordinary care and
diligence requires that the power be exercised and may not exercise the
power to the extent that ordinary care and diligence requires that the
power not be exercised. See Section 9600(b). See also the Comment to
Section 10502. As to the effect of court authorization or approval,
see Section 9612, See also Section 10590 (court review of action taken
pursuant te independent administration autherity).

The decedent’s will may 1limit the powers of the personal
representative under this part. S5ee Section 10502,

GROSS—-REFERENCES
Definitions
Personal representative § 58

1 1 Powers that eraonal representative reise without
court supervision

10551. In addition te the powers granted to the perscnal
representative by other sections of this chapter, the personal
representative has all the powers that the personal representative
could exercise without court supervision under this ceode 1f the
personal representative had not been granted authority to administer
the estate under this part.

Comment. Section 10551 continues the apparent effect of the
phrase "in addition to any other powers granted by this code”™ which
appeared in the introductory portion of former Section 591.6.

Concerning the exerclse of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections.

Notice of propesed action is not required to exercise the power
granted by Section 10551. See Section 10550. But the personal
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representative may use the notice of proposed action procedure 1f the
personal representative so desires. See BSection 10580(b) and the
Comment to Section 10550,

The inclusion of Section 10551 makes it unnecessary to list in
this article those powers that a personal representative not having
independent administration authority can exercise without court
supervision. This is the reason why some powers specifically listed in
former Sectlon 591.6 are not apecifically listed in this article.
Accordingly, the following powers specifically listed in former Section
591.6 are not gpecifically listed in this article: Power to invest in
deposits in banks and savings and loan assoclations (authorized without
court aupervision by Section 9700); power to vote a sgecurity, in
person or by general or limited proxy (authorized without court
supervigsion by BSection 9655); power to insure estate and personal
representative (authorized without court supervision by Section 9656).
Section 10551 gives the personal representative who has been granted
independent administration authority these powers as well as any other
powers that can be exercised without court supervision by a personal
representative who has not been granted independent administration
authority.

CROSS-REFERENCES
Definitions
Court supervision § 10401
Personal representative § 58

10552, Acting on cl alnet estate
10552. The personal representative has the power to allow, pay,
reject, contest, or compromise any claim against the estate.

Comment., Section 10552 restates without substantive change the
portion of subdivision (j) of former Section 591.6 relating to claims
against the estate, For provisions relating to claims, see Chapter 12
of Division 3 (commencing with Section 700).

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. As to the
payment of taxes, assessments, and other expenses incurred in the
collection, care, and administration of the estate, see Section 10557.

Notice of proposed action is not required to exercise the power
granted by Section 10552. See Section 10550. But the personal
representative may use the notice of proposed action procedure if the
perscnal representative so desires. See Section 10580{(b) and the
Comment to Section 10550. See also Sections 10501 (notwithstanding
grant of independent administration authority, personal representative
is required to obtain court supervision for allowance of commissions of
personal representative and allowance of attorney's fees and for
allowance, payment, or compromise of a eclaim of the personal
representative against the estate), 10519 {(notice of propesed action
required for determining third-party claim to real or personal property
if decedent died in possession of, or holding title to, the property).
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CROSS-REFERENRCES
Definjtions
Perasonal representative § 58

0 Institut de ing actions roceedings
10553, The personal representative has the fellowing powers:
{a) The power to institute and maintain actions and proceedings
for the benefit of the estate.
(b} The power to defend actions and proceedings against the
decedent, the personal representative, or the estate.

Comment. Section 10553 restates without substantive change the
portion of subdivision (J) of former Section 591.6 which authorized the
personal representative to "institute” and "defend” actions and
proceedings. The language used in Section 10553 conforms to the
language used in the provision relating to supervised administration,
See Section 9820, The authority with respect to actions and
proceedings is not limited and includes, for exampie, instituting,
maintaining, or defending partition actions. See Section 9823.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections.

Rotice of proposed action is not required to exercise the power
granted by Section 10553. See Section 10550, But the personal
representative may use the notice of proposed action procedure if the
personal representative so0 desires. See Section 10580(b) and the
Comment to Section 10550.

Notice of proposed action is reguired for determining third-party
claims to real or perscnal property if the decedent died in possession
of, or holding title to, the property and for determining decedent's
claim to real or perscnal property title to or possession of which is
held by another. See Section 10519.

Independent administration authority may not be used to compromise
or settle a claim, action, or proceeding by the estate against the
personal representative. See Section 10501. Ror may Iindependent
administration authority be used to pay or compromise a claim of the
personal representative against the estate, whether or not an action or
proceeding is commenced on the claim. See Section 10501.

CROSS-REFERENCES
Definitions
Personal representative § 58

10554, Compromis or gettling claim, action, or proceed
10554. The personal representative has the following powers:
(a) The power to compromise or settle a claim, action, or
proceeding by or for the benefit of, or against, the decedent, the

personal representative, or the estate.
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(b) The power to release, in whole or in part, any claim belonging
to the estate to the extent that the claim 1s uncollectible.

Comment. Section 10554 supersedes a portion of subdivision {j) of
former Section 591.6. Subdivision (a) uses language drawn from Section
9830 (supervised administration). Subdivision (b) continues language
found 1in subdivision (j) of former Section 591.6. The words "by
compromise,” which appeared at the end of the first clauge of
subdivigion (j) of former Section 591.6, are omitted at the end of the
first clause of subdivision (k) of Section 10502 because these words
are &as unnecessary and thelr omission does not make a substantive
change in the meaning of the provision.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections.

Notice of proposed action is not required to exercise the power
granted by Section 10554, See Section 10550. But the personal
representative may use the notice of proposed action procedure if the
personal representative so desires. See Section 10580(b) and the
Comment to Section 10550,

Rotice of proposed action is required (1) for determining
third-party claims to real or personal property if the decedent died in
possession of, or holding title to, the property and (2) for
determining decedent's claim to real or personal property title to or
possession of which is held by another. See Section 10519.

Independent administration authority may not be used to compromise
or settle a claim, action, or proceeding by the estate against the
personal represgentative. See Section 10501, Nor may independent
administration authority be used to pay or compromise a claim of the
personal representative against the estate, whether or not an action or
proceeding is commenced on the claim. See Section 10501. See also
Section 10501 <{notwithstanding grant of independent administration
authority, personal representative 1is required to obtain court
supervision for allowance of commissions of personal representative and
allowance of attorney’'s fees).

CROSS-REFERENCES

Definitions
Perscnal represzentative § 58
ote. Team 4 belleves t subdivisi b) should be restated as
ollows:
b The power elease whole o n_part claim
bel to the estate to the extent that the estimat copts of

col tion exceed the unt of the claim,”™

The staff belleve t th nage set t above not the s as

the personal representative determining not to resort to legal action
or other means to collect a claim because the cost of collection will
likel ceed the ount to be collected Where a release is bei

given, the personal representative 1is taking action, rather than
declining to act., Subdivision (b), which continues existing languaze,
may be intended only to cover technical claims that are wmrollectible

because there is no merjit to the claim,, On the other hand, maybe

gsubdivision (b) should be restated to read:
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b The power to release, in whole or in part claim

belonging to the estate to the extent that the estimated costs of
collection are likely to exceed the amount that could be collected

on cla

The language set out above is consistent with the power to compromise

or settle a claim which is given by aubdivision {a) of Section 10554.
1 odifyi terms of obligation

10555. The personal representative has the power to extend,
renew, or in any manner modify the terms of an obligation owing to or
riunning in favoer of the decedent or the estate,

Comment. Sectlion 10555 is a mew provision., For the comparable
provision under supervised administration, see Section 9830(a){2).

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. Notice of
proposed action 1s not required to exercise the power granted by
Section 10555. See Section 10550. But the personal representative may
ugse the notice of proposed action procedure iIf the personal
representative so desires. See Section 10580(b) and the GComment to
Section 10550.

The power granted by Section 10555 is not limited to modifying the
terms of an indebtedness owing to the decedent or the estate. It
extends to the medification of the terms of an obligation as well. For
example, if the lessee has an obligation (not involving the payment of
money) to the estate under the terms of a lease {such as a requirement
as to the hours of business of the lessee), Section 10555 authorizes
the personal representative to modify that term of the lease, it being
one of the terms of the obligation running in favor of the estate.

Independent administration authority may not be used to extend,
renew, or modify the terms of a debt or other obligation of the
perscnal representative owing to or running in favor of the estate.
See Section 10501. Notwithstanding grant of independent administration
authority, the personal representative is required to obtain court
supervision for allowance of commissions of personal representative and
allowance of attorney's fees. See Section 10501,

CROSS-REFERENCES
Definitions
Perscnal representative § 58

1 Go; roperty to effectuate a specific power
10556. The personal representative has the power to convey or
transfer property Iin order to carry out the exercise of a specific

power granted by this part.

~43-




Comment. Section 10556 supersedes the portion of subdivision (a)
of former Section 591.6 that gave the personal representative the power
to "convey" property. See the discussion in the Comment to Section
13531 concerning that portion of former Secticn 591.6.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. Under
this part, there must be a specific power to act in the specific
circumstances (such as the power to make a sale or exchange) in order
to authorize the personal representative to execute a conveyance.
Where the personal representative acts wunder one of these specific
powers (and complies with the notice of proposed action procedure if
notice of proposed action 1is required), Section 10556 gives the
personal representative power to execute any conveyance that is
necessary to effectuate the exercise of the specific power without the
need to give notice of proposed action with respect to the execution of
the conveyance.

Although notice of proposed action Is not required to exerclse the
power granted by Section 10556 (See Section 10550), the personal
representative may use the notice of proposed action procedure if the
personal representative sco desires. See Section 10580{b) and the
Comment to Section 10550.

CROSS-BEEFERENCES
Definitions
Personal representative § 58
Property § 62

1055 Pa ta¥es, aggegaments, and enses
10557. The persconal representative has the power to pay taxes,
assessments, and other expensesa incurred in the collection, care, and
administration of the estate.

Comment. Section 10557 restates subdivision (k) of former Section
591.6 without substantive change. As to the payment of claims against
the estate, see Section 10552, See also Section 10554 {compromise or
settling claim against decedent, personal representative, or estate,.
For provisions relating to payment of debts, expenses, and charges, see
Sections 950-980.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. HNotice of
proposed action is not required to exercise the power granted hy
Section 10557. See Section 10550. But see Section 10501
(notwithstanding grant of 1independent administration authority,
personal representative is required to obtain court supervision for
allowance of commissions of personal representative and allowance of
attorney's fees). Although notice of proposed action is not required
to exerclise the power described in Section 10557, the personal
representative may use the notice of proposed action procedure if the
personal representative so desires., See Section 10580{(b) and the
Comment to Section 10550.
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CROSS-REFERERCES
Definitions
Personal representative § 58

1 Purcha ui ranted in will
10558. The personal representative has the power to purchase from
an insurer, admitted to do business in this state, an annuity expressly
granted by the will to a devisee named in the will,

Comment. Section 10558 is a new provision. For the comparable
provision under supervised administration, see Section 9733.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. HNotice of
proposed action is mnot required to exercise the power granted by
Section 10558. See Section 10550, But the personal representative may
use the notice of proposed action procedure i1f the personal
representative 80 desires. See Section 10580(b) and the Comment to
Section 10550,

CROSS—-REFERERCES
Definitions
Devisee § 34
Perscnal representative § 58
Will § 88

ote Te 4 8 estas that Secti be restat to read:

1 2 _perso epresentative er to chase

from sn insurer, admitted to do business in this gtate, an annuity
payvable to a devisee named in the will,

The staff does not believe that this language iz as clear as the
language of the draft section, The draft section permits purchase only
of "an annuity expressly granted by the will to a devisee named in the
will,” This language is taken from the comparable provision governing
supervised administratjon which is drawn from existing Probate Code
Section 584 which authorizes "the purchase from an insurer admitted to
d e in this state or egatee named i e will of
annuity expressly granted to him by said will.” The word "expressly”
could be omitted from the draft gsection as unnecessary and undesirable;

ther the will grants the ity or it a t

1 ercl tricted option
10559. The personal representative has the power to exercise an
cption right that is an asset of the estate and is nontransferrable
except by testate or intestate succession from the decedent.

Comment. Section 10559 1s a new provision. For the comparable
provision under supervised administration, see Section 9734, See also
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Section 10562 (exercising security subscription or conversion right
under independent administration authority).

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. FKotice of
proposed action is not required to exercise the power granted by
Section 10559. See Section 10550. But the personal representative may
use the notice of proposed action procedure 1if the personal
representative so desires. See Section 10580(b) and the Comment to
Section 10550.

CROSS—-REFERENCES
Definitions
Personal representative § 58

ote e 4 g ests t _the hrage "and 1s
nontr ferrable except tate or intestate success from the

decedent” be tted ctian 1 The staff ends t

ré% éi—' i to supe -] ni tration should bhe reviewed to
d e it should be ¢ ormed

§ 10560, Purchasing securities or commodities sold short

10560, The peraonzl representative has the power toe purchase
securities or commodities required to perform an incomplete contract of
sale where the decedent died having sold but not delivered securities
or commodities not owned by the decedent.

Comment. Section 10560 1s a new provision. For the comparable
provision under supervised administration, see Section 9735.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. Notice of
proposed actjon 18 not regquired to exercise the power granted by
Section 10560. See Section 106550. But the perschal representative may
use the mnotice of proposed action procedure 1f the personal
representative so desires. See Section 10580{b) and the Comment to
Section 10550,

CROSS-REFEREHNCES
Definitions
Perscnal representative § 58
Security § 70

1 Hold securities of nominee or in other form
10561. The personal representative has the power to hold a
security in the name of & nominee or in any other form without
disclosure of the estate, so that title to the security may pass by
delivery, but the personal representative 1s liable for any act of the

nominee in connection with the security s¢ held.
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Comment. Section 10561 restates subdivision (h) of former Section
591.6 without substantive change. For the comparable provision under
supervised administration, see Section [XXXX (to be drafted)].

Goncerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections.. HNotice
of proposed action is not required to exercise the power granted by
Section 10561. See Section 10550. But the personal representative may
use the mnotice of proposed =action procedure if the persocnal
representative so0 desires. See Section 10530(b) and the Comment to
Section 10550.

CROSS-REFERENCES
Definitions
Perscnal representative § 58
Security § 70

COMPARAELE PROVISIONS
Supervised administration §
Trusts § 16238

Note, Team 4 suggests that the provision relating to liability at
the end of Section 1 tted Th taff re ends t this

suggestion be adopted and the following added to the Comment to Section
10561:

Section 10561 does not continue the provision of former Section
591.6 that made the personal representative "liable for any act of

the e ection th the securi BO eld.* The
iability of the personal representative is now dete er
Se est the ra epresentative to use
ordinary care and diligence in managing and controlling the estate

to ercise a power to the ent t ordina care and
diligence requires that the power not be exercised, See Section
9600 and the Gomment to that Section, See algo Section 10502 and
the C to t c

§ 10562, Exercising security subscription or conversion rights

10562. The personal representative has the power to exercise
security subscription or conversion rights.

Comment. Section 10562 restates the substance the portion of
subdivision (g) of former Section 591.6 that related to the exercise of
subscription or conversion rights with the expansion of the scope of
the provision to cover "securities" instead of "stock"™. See Section 70
{defining "security"). There 1s no provision in supervised
administration for the exercise of security subscription or conversion
rights, As to the sale under independent administration authority of
security subscription or conversion rights, see Section 10536 (notice
of proposed actlon not required if sold for cash).

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. HNotice of
proposed action 1s not required to exercise the power granted by
Section 10562. See Sectlon 10550, But the personal representative may
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use the mnotice of proposed action procedure if the personal
representative so desires. See Section 10580(b) and the Comment to
Section 10550.

CROSS-REFERENCES
Definitions
Personal representative § 58
Security § 70

1 bandoning tangible personal propert
10563. The personal representative has the power to abandon
tangible personal property where the cost of collecting, maintaining,
and safeguarding the property would exzceed its fair market value.

Comment. Section 10563 supersedes subdivision {d) of former
Section 591.6., Section 10563 uses language drawn from the provision
governing supervised administration. See Sections 9780-9789.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. Rotlice of
proposed action 1s not required to exercise the power granted by
Section 10563. See Section 10550. But the personal representative may
use the notice of proposed action procedure 1f the perscnal
representative so desires. See Section 10580(b) and the Comment to
Section 10550.

Section 10563 applies only to tangible personal property. As to
the power with respect to real property and intangible perscnal
property, see Sections 10552 (allowing, paying, rejecting, contesting,
or compromising claim against estate), 10553 (instituting and defending
actions and proceedinga), 10554 (compromising or settling claim,
action, or proceeding).

CROSS-REFERENRCES
Definitions
Personal representative § 58
Property § 62

1 4 air oV t
10564. The personal representative has the power to make repairs
and improvements to real and personal property of the estate.

Comment. Section 10564 restates subdivision (e) of former Section
991.6 without substantive change, The phrase "repairs and improvements
to real and personal property of the estate” has been substituted in
Section 10564 for the language "make ordinary and extraordinary repairs
or alterations in buildings or other property"” which was used in former
Section 591.6. The language "ordinary and extraordinary"” has been
omitted. Whether a repalr or improvement should or should not be made
does not depend on whether 1t 1is ordinary or extraordinary. The
personal representative is required to exercise a power to the extent
that ordinary case and diligence requires that the power be exerclsed
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and may not exercise the power to the extent that ordinary care and
diligence requires that the power not be exercised. See Section
3600(b). See algso the Comment to Section 10502.

Concerning the exercise of powers described in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. Notice of
proposed action is not required to exercise the power granted by
Section 10564. See Section 10550. But the personal representative may
use the mnotice of proposed action procedure i1f the personal
representative so desires. See Section 10580(b) and the Comment to
Section 10550,

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

1 ccept de o reclogure or tee's sal
10565. The personal representative has the power to accept a deed
to property which is subject to & mortgage or deed of trust in lieu of
foreclosure of the mortgage or sale under the deed of trust,

Comment. Section 10565 is a new provision. For the comparable
provision under supervised administration, see Section 9850,

Concerning the exercise of powers described 1n this chapter, see
Sections 10502 and 10550 and the Comments to those sectlons. MNotice of
proposed action 1is not required to exercise the power granted by
Section 10565. See Section 10550. But the personal representative may
use the mnotice of proposed action procedure 1f the personal
representative so desires. See Section 10580(b) and the Comment to
Section 10550.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

§ 10566, Giving partlial satisfaction of mortgage or partial
rec ance imder t t deed

10566. The personal representative has the power to give a
partial satisfaction of a mortgage or to cause a partial reconveyance
to be executed by a trustee umder a deed of trust held by the estate.

Comment. Section 10566 is a new provision., For the comparable
provision under supervised administration, see Section 9851.

Concerning the exercise of powers deseribed in this chapter, see
Sections 10502 and 10550 and the Comments to those sections. Notice of
proposed action is not required to exercise the power granted by
Section 10566. BSee Section 10550. But the personal representative may
use the notice of proposed action procedure 1f the personal
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representative so desires. See Section 10580(b) and the Comment to
Section 10550.

CROSS-REFERENCES
Definitions

Peraonal representative § 58

CHAPTER 4. ROTICE OF PROPOSED ACTION PROCEDURE

Article 1. Rotice of Propoged Action Procedure

1 When notice of proposed acti eguired or permitted

10580. <(a) A personal representative whe has been granted
authority to administer the estate under this part shall give notice of
proposed action as provided in this article prior to the taking of the
proposed action without court supervision if the provision of Chapter 3
{(commencing with Section 10500) giving the personal representative the
power to take the action so requires, Nothing In this subdivision
authorizes a personal representative to take an action under this part
if the personal representative does mnot have the power to take the
action under this part.

{(b) A perscnal representative who has been granted authority to
administer the estate under this part may give notice of proposed
action as provided in this article even if the provision of Chapter 3
(commencing with Section 10500) giving the personal representative the
power to take the acticon permits the personal representative to take
the action without giving notice of proposed action. Nothing in this
subdivision requires the personal representative to give notice of
proposed action where not required under subdivision (a) or authorizes
a personal representative to take any action the personal
representative is not otherwise authorized to take.

Comment. The first sentence of subdivision {(a) of Section 10580
restates paragraph (1} of subdivision (a) of former Section 591.3
without substantive change except that a reference to Chapter 3
{commencing with Section 10500) has been substituted for the reference
to subdivision (b} of former Section 591.3. Chapter 3 supersedes
subdivision (b) of former Section 591.3,

The second sentence of subdivision (a) iz a new provision that
makes no substantive change in prior law. The sentence makes clear
that 1f the personal representative has only limited independent
administration authority, the mere fact that the power is listed in
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Chapter 3 (commencing with Section 10500) gives the personal
representative ne right or authority to exercise the power using the
procedure provided in this chapter. See Section 10403 (limited
independent administration authority does not include authority to
sell, exchange, or grant an option to purchase real property or to
borrow money with the loan secured by an encumbrance upon real
property). Where the personal representative has only limited
independent administration authority and does not have the power to
take the proposed action under this part because the power to do so 1is
not within the authority granted to the personal representative, the
personal representative may exercise the power only pursuant to the
provisions relating to court supervision, and the provisions of this
part have no application to the transaction. See Sections 10501 and
10502 and the Comments to those sections.

Subdivision {(b) of Section 10580 is a new provision that permits
a personal representative to wuse the notice of proposed action
procedure provided in this article with respect to an action that the
personal representative proposes to take even though the action is not
one for which notice of proposed action is required. For example, the
personal representative may want to proceed under subdivision (b) of
Section 10580 where the proposed action is the compromise of a claim
against the estate (see Section 10552). This action is one that
ordinarily does mnot require notice of proposed action, See the
Comment to Section 10550. If the procedure provided by this article
is used with respect to the preoposed action, the person who falls to
object to the proposed action walves the right to have the court later
review the action taken. See Section 10590 and the Comment to that
Section. BSee also Section 10589(b) and the Comment to that section.
Use of the notice of proposed action procedure avoids the need to
petition the court for Iinstructions on the proposed compromise in
order to preclude a later challenge te the accounts of the personal
representative.

The personal representative need mnot take an action under
independent administration authority even though authorized to do soj;
if the personal representative so desires, the action may be taken
using the applicable court supervised administration procedure., See
Section 10500(b) and the Comment to Section 10500,

CROSS-REFERENCES
Definiticns
Personal representative § 58

& 10581, Persons to whom notice must be given
10581. ZExcept as provided in Sections 10582 and 105383, notice of

proposed action shall be glven to all of the following:

{a) Each known devisee whose interest In the estate 1s affected
by the proposed action.

{b) Each known heir of the decedent if the estate is an intestate

gatate,
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Chapter 3 (commencing with Section 10500) gives the personal
representative no right or authority to exercise the power using the
procedure provided 1n this chapter. See Section 10403 (limited
independent administration authority does mnot 1include authority to
sell, exchange, or grant an option to purchase real property or to
borrow money with the loan secured by an encumbrance upon real
Property). Where the personal representative has only limited
independent administration authority and does not have the power to
take the proposed action under this part because the power to do so 1is
not within the authority granted to the personal representative, the
personal representative may exercise the power only pursuant to the
provisions relating to court supervision, and the provisions of this
part have no application to the transaction., See Sections 10501 and
10502 and the Comments to those sections.

Subdivision (b) of Section 10580 is a new provision that permits
a personal representative to use the notice of proposed action
procedure provided in this article with respect to an action that the
personal representative proposes to take even though the action is not
one for which notice of propesed action 1s required. For example, the
personal representative may want to proceed under subdivision (b) of
Section 10580 where the proposed action is the compremise of a claim
against the estate (see Section 10552). This action is one that
ordinarily does not require notice of proposed action. See the
Comment to Section 10550, If the procedure provided by this article
is used with respect to the proposed action, the person who fails to
object to the proposed action walves the right to have the court later
review the action taken. See Section 10590 and the Comment to that
Section. See also Section 10589(b} and the Comment to that section.
Use of the notice of proposed action procedure avoids the need to
petition the court for instructions on the proposed compromise in
order to preclude a later challenge to the accounts of the personal
representative.

The personal representative mneed not take an action under
independent administration authority even though authorized to do so;
if the personal representative so desires, the action may be taken
using the applicable court supervised administration procedure. See
Section 10500(b) and the GComment to Section 10500.

CROSS—-REFERENCES
Definitions
Personal representative § 58

§ 10581, Persons to whom notice must be given
10581. Except as provided in Sections 10582 and 10583, notice of

proposed action shall be given to all of the following:

{a) Each known devisee whose interest in the estate 1s affected
by the proposed actiomn.

{b) Each known heir of the decedent if the estate is an intestate

estate.
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{c) Each person who has filed a request for speclal notice
pursuvant to Section 1202.

{d) The State of California 1f any portion of the estate is to
escheat to it,

Comment. Section 10581 continues the introductory clause and
paragraph (2) of subdivision (a) of former Section 591.3 with two
gubstitutions:

{1) In subdivision (a), "Each known devisee” is subsatituted for
"the devisees and legatees.” See Section 34 (defining "devisee").

{2) In subdivision (b), "Each known heir" is substituted for "the
heirs.™

As to gilving notice to known heirs and known devisees, see
Section XXXXX.

CROSS-REFERENCES

Consent to proposed action § 10582
Definitions

Devisee § 34

Heirs § 44

Person. § 56
Netlece to known helrs and devisees § XXXXX
Waiver of right to receive notice of proposed action § 10583

Note, Team 4 sguggests that Sectlon 10581 be revised to reguire
notice only to_those affected by the proposed action.

10582 t to propos
10582, Notice of proposed action need not be given to any person
who consents in writing to the proposed action. The consent may be
executed at any time befere or after the propesed action is taken.

Comment. Section 10582 continues subdivision (c} of former
Section 591.3 without substantive change. Section 10582 provides a
method that can be used to avoid the delay that otherwise would result
from the requirement that a person glven notice of proposed action be
allowed a specified periecd of time —— see Section 10586(b) and (c),
Section 10587(b), and Section 10588(b) —— within which to object to
the proposed action. Concerning revocation of a consent, see Section
10584.

GROSS-EEFERERCES
Definitions
Person § 56
Revocation of consent § 10584
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§ 10583. Wailver of notice

10583. (a} HNotice of proposed action need not be given to any
person who, in writing, waives the right to notlce of proposed action
with respect to the particular proposed action, The walver may be
executed at any time before or after the proposed action 1s taken.
The waiver shall describe the particular proposed action and may waive
particular aspects of the notice, such as the delivery, mailing, or
time requirements of Section 10586, or the giving of the notice in its
entirety for the particular proposed action.

(b} Notice of proposed action need not be given to any person
who has executed a Statutory Waiver of Notice of Proposed Action Form
that satisfies the requirements of Section 10600 and in that form has
made either of the following:

{1) A general walver of the right to notice of proposed action.

{2) A waiver of the right to notice of proposed action for all
transactions of a type which includes the particular proposed action,

Comment. Subdivision (a) of Section 10583 restates subdivision
{(d) of former Section 5%1.3 without substantive change. The
subdivision permits walver of notice of proposed action only with
respect to a particular proposed action. A person entitled to notice
of proposed action may execute a written waiver under subdivision (a)
that would, for example, permit notice of a particular proposed real
property transaction te be given to the person by telephone so that
the proposed action can be expeditiously completed if the person does
not object. In such a case, if the perscn 1s agreeable to the szale of
the real property, the walver could be drafted in terms that would
permit the personal representative to call the person on the telephone
to advise the person of an offer to buy the property and to permit the
sale of the property at the price and on the terms offered 1f the
person called 1is agreeable or at a price and on the terms of a
counter-offer that is agreeable to the person called.

Subdivision (b) is new. Under this provision, a person could,
for example, execute a statutory waiver in the form prescribed by
Section 10500 to waive the right of notice of proposed action with
respect to Investing funds of the estate and borrowing money without
waiving the right to notice of proposed action with respect to sales
of real property. Or the person could waive the right to receive
notice of proposed action with respect to any and all actions the
persocnal representative might decide to take.

The personal representative is not exzcused from the obligaticns
imposed by his or her fiduciary duties bhecause a waiver has been
executed. See Section 10502 and the Comment teo that section.
Concerning revocation of a waiver, see Section 10584.
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CROSS-REFERERCES
Definitions
Person § 56
Revocation of waiver § 10584

§ 10584, Revocation of consent or waiver

10584. (a) A waiver or consent may be revoked only in writing
and is effective only when the writing is received by the personal
representative,

{(b) A waiver made using the Statutory Waiver of Notice of
Proposed Actlon Form may be revoked by exXecuting a writing revoking
the waiver or by signing and dating the "Cancellation of Waiver"
portion of the form and then delivering the writing or form to the
personal representative. The revocation 1s effective when the writing
revoking the waiver cor the form containing the executed cancellation
of walver is received by the personal representative.

{c) A copy of the revocation may be filed with the court, but the
effectiveness of the revocation 1s not dependent upon a copy being
filed with the court.

Comment., Section 10584 1is 2 new provision that prescribes the
requirements for revocation of a consent or walver. If the waiver was
made using the Statutory Waiver of Notice of Proposed Action Form, the
form itself includes a portion that can be executed to revoke
{"cancel™) the waiver. See Section 10600.

Section 10584 permits a copy of the revocation to be filed with
the court, Such a filing may be of some value In proving that the
consent or waiver was revoked,

CROSS-REFERENCES
Consent to proposed action § 10582
Definitions
Personal representative § 58
Statutory Walver of Notlce of Proposed Action Form § 10600
Waiver of notice of proposed action § 10583

§ 10585, Form and contents of notice of proposed action
10585. (a) The notice of proposed action shall state all of the

following:
{1) The name and mailing address of the personal representative,
(2) The person and telephone number to call to get additional

information.
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(3) The action proposed to be taken, with a reasonably specific
description of the action. Where the propesed action involves the sale
or exchange of real property, or the granting of an option to purchase
real property, the notice of proposed action shall state the material
terms of the transaction, including, if applicable, the sale price and
the amount of, or method of calculating, any commission or compensation
pald or to be paid to an agent or broker in comnection with the
transactioen.

{4) The date on cor after which the proposed action is to he taken.

{b) The notice of proposed action may be given using the most
current form prescribed by the Judicial Council for Notice of Proposed
Action,

{c) If the most current form prescribed by the Judiclal Council is
not used to give notice of proposed action, the notice of proposed
action shall satisfy all of the following requirements:

(1) The notice of propesed action shall be in substantlally the
same form as the form prescribed by the Judicial Council.

{(2) The notice of proposed action shall contain the statements
described in subdivision {(a).

{(3) The notice of proposed action shall contain a form for
cbjecting to the proposed action in substantially the form set out in
the Judicial Council form.

Comment. Section 10585 continues the substance of the second,
third, and fifth sentences o¢f former Section 591.4 and supersedes
former Section 591.8. Section 10585 makes no change in existing
practice, but subatitutes subdivision (c) of Section 10585 for the
statutory form set out in former Section 591.8 which was superseded by
the Judieial Gouneil form.

CROSS-REFERENCES
Definitions
Real property § 68
Time for malling or delivery § 10586

Note, The subcommittee decided to make muse of the Judicial
Council form mandatory, Team 4 and Mr, Collier object to requiring use
0 Judicial Counc form T eet is object e ataff has
made e f e Judiel ounc f o has added
subdivision (¢ to Section 10585 to permit use of a form that is

substantially the same a3 the form prescribed by the Judicial Council.

Hote that the form used must contain a portion that can be completed
and return if e ecelw the notice of proposed action

wants to object to the proposed actiom,
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§ 10586, Delivery or malling of motice

10586. (a) The notice of proposed action shall be delivered
personally to each person required to be gilven notice of proposed
action or be sent by filrst-class mail to the person at the person’'s
last-known address. If the notice of proposed action is mailed to a
person who resides outslde the United States, 1t shall be sent by air
mail.

{(b) If the notice of proposed action is delivered personally, it
shall be delivered to the person not less than 15 days before the date
speclified in the notice of proposed action on or after which the
proposed action is to be taken.

{c) If the notice of proposed action is sent by mail, it shall be
deposited in the mail not less than 20 days before the date specified
in the notice of proposed action on or after which the proposed action
is to be taken.

Comment., Subdivision {a) of Section 10586 restates the first
sentence of former Section 591.4 without substantive change.
Subdivisions (b) and (c) restate the fourth sentence of former Section
591.4 without substantive change.

CROSS-REFERENCES
Consent to proposed action § 10582
Definitions
Person § 56
Waiver of notice of proposed action § 10583

10538 Delly or ling of objection to proposed action

10587. (a) Any person entitled to notice of proposed action
under Section 10581 may object to the proposed action as provided in
this section.

{b) The cobjection to the proposed action is made by delivering or
malling a written objection to the proposed action to the persocnal
representative at the address stated in the notice of proposed
action, The person objecting to the proposed action either may use
the Judicial Gouncil form or may make the objection in any other
writing that identifies the proposed action with reasonable certainty
and indicates that the person objects to the taking of the propecsed

action.
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(c) The perscnal representative is deemed to have notice of the
objection to the propeosed action if it 1s delivered or received at the
address stated in the notice of proposed action before whichever of
the following times 1s the later:

{1) The date specified in the notice of proposed action on or
after which the proposed action is to be taken.

{2) The date the propcsed action is actually taken,

Comment , Section 10587 restates subdivision (a){2) of former
Section 591.5 without substantive change. The second sentence of
subdivision (b} 1s drawn from the last sentence of former Sectien
591.8.

Section 10587 applies whether the the notice of proposed action
is given pursuant to subdivision {(a) of Section 10580 ({giving of
notice mandatory) or under subdivision (b) of that section (giving of
notice permissive). See also Section 10590 {effect of failure to
object).

Subdivision (a) of Section 10587 permits a person not given
notice of proposed action to object teo the proposed action. For
example, the personal representative may for some reason fall to give
notice of proposed action to a person entitled to the notice. The
person may be informed of the proposed action by a relative who did
receive a notice of propesed action. If the person entitled to the
notice objects to the proposed action, the proposed action can be
taken only under court supervision. See Section 10589. However, the
prerson 1s net reguired to object to the proposed action in order to
protect the right to have the court later review the action. S8ince
the person was not given notice of proposed action, the person's right
to have the court later review the proposed action is not affected.
See Section 10590,

As an alternative to or in addition to objecting to the proposed
action, a person who wants to prevent the proposed action from being
taken other than under court supervision may apply for a restraining
order under Section 10588.

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Effect of failure to object § 10590
Effect of objection § 10589
Restraining order § 10588

1 Restraini e
10588. (a) If the proposed action would require court
supervision 1f the personal representativg had not been granted
authority to administer the estate under this part, any person
entitied to notice of proposed action under Section 10581 may apply to
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the court having Jurisdiction over the proceeding for an order
restraining the personal representative from taking the proposed
action without court supervision. The court shall grant the requested
order without requiring notice to the personal representative and
without cause being shown for the crder.

{b) The personal representative is deemed to have notice of the
reatraining order if it is served upon the personal representative in
the same manner provided for in Section 415.10 or 415.30 of the Code
of Civil Procedure, or in the manner authorized by the court, before
whichever of the following times is the later:

{1) The date specified in a notice of proposed action on or after
which the proposed action is to be taken.

(2) The date the proposed action is actually taken.

Comment., Section 10588 restates subdivision (a){l) of former
Section 591.5 without subgtantive change except that Section 10588
makes clear the time within which the order must be served on the
personal representative.

Section 10588 applies only where the proposed action 1s one that
would require court supervision 1f the personal representative had not
been granted authority to administer the estate under the Independent
Administration of Estates Act, If notice of proposed action 1s given
for an action that could be taken without court supervision even if
independent administration authority had not been granted, the person
who objects may deliver or mail an objection as provided in Section
10587.

CROSS-REFERENCES
Definitions
Court supervision § 10401
Person § 56
Personal representative § 58
Effect of restraining order § 10589

Hote, Section 10588 covers only the situation where the personal

epresentatl 8 \ ce of oposed acti t r not the
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action, The restraining order is issued without cause being shown
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§ 10589, GCourt supervision and potice of hearing required if personal
representative has notice of objection

10589, (a) If the proposed action is one that would require court
supervision 1f the personal representative had not been granted
authority to administer the estate under this part and the personal
representative has notice of a written objection made under Section
10587 or a restraining order issued under Section 10588, the persaocnal
representative shall, if the personal representative desires to take
the proposed action, take the proposed action under the provisions of
this code dealing with court supervision of that kind of action.

{(b) If the proposed action is one that would not require court
supervision even if the personal representative had not been granted
authority to administer the estate under this part but the personal
representative has glven notice of the proposed action and has notice
of & written objection made wunder Section 10587 to the proposed
action, the personal representative shall, if he or she desires to
take the proposed action, request instructions from the court
concerning the proposed action and may take the proposed action only
under such order as may be entered by the court,

{c) A person who ocbjects to a proposed action as provided in
Section 10587 or serves a restraining order issued under Section 10588
in the manner provided in that section shall be given notice of any
hearing on a petition for court authorization or confirmaticn of the
proposed action,

Comment. Subdivision (a) of Section 10589 continues the first
gsentence of subdivision (b} of former Section 5%91.5 without
substantive change. Subdivision (b) is new. Subdivision (c) restates
subdivision (e) of former Section 591.5 without substantive change.

Where notice of proposed action is required, subdivision (a)
requires that the propesed action be taken only under court
supervision if the personal representative has notice of a written
objection or a restraining order with respect to the proposed action.
And, when the proposed action is taken under court supervision, all
the requirements of the court supervised procedure apply to the same
extent that they would apply if the personal representative had not
been granted independent administration authority. See Section 10401
(defining "“court supervision"). For example, except as provided in
Sections 10301 to 10303, inclusive, if the proposed action is the sale
of real property, notice of sale must be published. See Section
10300. See also Section 10303 (notice of sale need not be published
where the decedent's will directs or authorizes the sale of property).
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Subdivisions (a) and (b) of Section 10589 implement subdivision
(b) of Section 10580. Subdivision (b) of Section 10580 1s a new
provision that permits a perscnal representative who has been granted
independent administration authority to give notice of proposed action
with respect to a propesed action that could be taken without giving
notice of proposed action. The personal representative may give
notice of proposed action (although not required to do so) in order
that the person recelving the notice will waive the right to object to
the propomed action If the person falls teo object within the time
allowed after receipt of the notice. See Section 10590,

Subdivision (a) of Section 10589 applies not only to a case where
notice of proposed action 18 required but also to a case where notice
of proposed action is not reguired te be given for a proposed action
that would require court supervision 1f independent administration
authority had not been granted, If the personal representative elects
to give notice of proposed action in such a case, even though not
required, subdivision (a) permits the personal representative to take
the proposed action only under court supervision if the peraonal
representative has notice of an ohjection to the proposed action or of
a restraining order issued with respect to the proposed action.

Subdivision (b) of Section 10589 applies where the personal
representative determines to give notice of proposed action inh a case
where the personal representative would be authorized to take the
proposed action without court supervision even 1f the perscnal
representative had not been granted independent administration
authority. In such a case, subdivision (b) reguires that the proposed
action be taken only after court authorization on a petition for
instructions 1f the personal representative has notice of a written
objection to the proposed action.

The benefit of the new procedure under subdivision (b) of Section
10580 and subdivisions {a) and (b) of Sectlon 10589 is that the new
procedure permits a court review of the proposed action befere it is
taken 1f the personal representative has notice of an objection rather
than having the objection first made after the action has been taken.
For further discussion, see the Comment to Section 10580.

Subdivision (c) of Section 10589 requires that notice of hearing
be given to a person who has made a written objection under Section
10587 or has served a restraining order under Section 10588,
Subdivision {¢) requires that notice of hearing be given of the
hearing of a petition for instructions authorizing a propesed action
described in subdivision (b) a3 well as of a hearing on a petition for
court authorization or confirmation of a proposed action described in
subdivision (a).

CROSS~REFERENCES
Definitions
Court supervision § 10401
Personal representative § 58

§ 10590, Effect of failure to object to proposed action
10590. {a) Except as provided in subdivisions (b) and (c), a

person who has been given notice of a proposed action, as provided in
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Sections 10580 to 10586, inclusive, and who has falled to object as
provided in subdivision (d) walves the right to have the court later
review the proposed action or otherwise to object to the propesed
action after it has been taken,

{b) Subject to Sections 10582 to 10584, inclusive, the court may
review the action taken upon motion of any 1nterested person who
establishes that he or she did not actually receive the notice of
proposed action before the time to object under subdivision (d)
expired.

(c) The court may review the action of the personal
representative on its own motion where necessary to protect the
interests of an heir or devisee who establishes all of the following:

{1) At the time the notice was given the helr or devisee lacked
capaclity to object to the proposed action or was a minor,

(2) No notice of proposed action was actually received by the
guardian, conservator, or other personal representative of the heir or
devisee.

(3} The guardian, conservator, or other personal representative
did not waive notice of proposed action.

{(4) The guardian, conservator, or other personal representative
did not consent to the proposed action.

{d} For the purposes of this section, an objection to a proposed
action 1s made only by one or both of the following metheds:

(1} Delivering or mailing a written objection as provided in
Section 10587 within the time specified in subdivision (b) of that
section.

(2) Serving a restraining order obtained under Section 10588 in
the manner prescribed and within the time specified in subdivision (b)
of that section.

Comment. Section 10590 does not apply unless the person seeking
review {(or the person’s guardian, conservator, or other personal
representative) was glven notice of proposed action as provided 1in
Sections 10580-10586. See Sections 10585 {contents of notice), 10586
{delivery or mailing required). The notice must include a description
of the proposed action Iin reasonably specific terms, with additional
information if the proposed action involves a sale or exchange of real
property or an option to purchase real property. See Section 10585.

Subdivisions (a) and (b) of Section 10590 restate the substance
of the second sentence and a portion of the third sentence of
subdivision (d) of former Section 591.5.
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Subdivisgion (¢) of Section 10590 supergedes the portion of the
third sentence of subdivision (d) of former Section 591.5 which
permitted the court to review the proposed action on its own motion.
Subdivision {(¢) narrows the situations where the court can review the
action of the personal representative on its own motion to cases where
necessary to protect the Interests of an heir or devisee who lacked
capacity to object to the proposed action or was a minor. As to the
right of a person having capacity who failed to object to the action
to obtaln court review, see subdivision (b).

The court 1is not authorized to review the proposed action on
motion of a person who consented to the proposed action (Section
10582) or waived the notice of proposed action (Section 10583). See
the Comments to Sections 10582 and 10583, See alsc Section 10584
(revocation of consent or waiver).

A guardian ad litem can be appointed to object, walve, or consent
to proposed actions under the Independent Administration of Estates
Act where the person entitled to notice of proposed actlon lacks the
capacity to act with respect to the propesed action.

Subdivision (@) of Section 10590 continues the substantive effect
of the first sentence of subdivision (d) of former Section 591.5.

CROSS-REFERERCES
Definitions
Devisee § 34
Heirs § 44
Person § 56
Personal representative § 58

tection o reons dealing in pood faith with personal
representative

10591. ({a) The failure of the peracnal representative to comply
with subdivision (a) of Section 10580 and with Sections 10581, 10585,
10586, 10589, and 10590, and the taking of the action by the personal
representative without such compliance, does not affect the validity
of the actlion so taken or the title to any property conveyed or
transferred tc bona fide purchasers or the rights of third persons
dealing in good faith with the personal representative whe changed
their position in reliance wupon the action, conveyance, or transfer
without actual notice of the failure of the personal representative to
comply with those provisions,.

{b) No person dealing with the personal representative has any
duty to inquire or investigate whether or mnot the personal
representative has complied with the provisions listed in subdivision
{a).

Comment, Sectionn 10591 restates asubdivision (b) of former
Section 591.4 and subdivision {(e¢) of former Section 591.5 without
substantive change.
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CROSS-REFERENRCES
Definitions
Person § 56
Personal representative § 58
Property § 62

1l 2 ure of 8 epresa ive satis atatuto
requirements grounds for removal from office

10592, It is grounds for removal of the personal representative
from office if the personal representative does either or both of the
following:

{a) Fails to glve notice of propesed action as required by this
chapter.

(b) Takes a proposed action in viclation of the provisions of
Section 10589.

Comment. Section 10589 {8 drawn from the laat sentence of
subdivision (b) of former Section 591.5. Section 10589 expands the
provision of former law to permit removal from office for failure to
glve notice of proposed action as required by this chapter. The court
has discretion whether to remove the personal representative, In
determining whether to remove the personal representative, the court
should consider all the circumstances of the particular case. Among
the significant considerations are whether the personal representative
violated the statute with the intent to deprive the person entitled to
notice of his or her rights or whether the failure was inadvertent or
merely negligent.

CROSS-REFERENCES
Definitions
Personal representative § 58

Article 2. Statutory Form for Walver of Notice of Proposed Action

1 Statut f Notice of Proposed Action Form
10600. (a) The Judicial Council may prescribe a Statutory Waiver
of Notice of Proposed Action Form. A form prescribed by the Judicial
Council pursuant to this subdivision shall include the substance of the
warning set out in subdivision (b). If the Judicial Council prescribes
a form pursuant to this subdivision, that form shall be used instead of
the form set out in subdivision (b).
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{b) Except as provided in subdivizion (a), a Statutory Waiver of
Rotice of Proposed Action Form shall be in substantially the form set
out in this subdivision and shall include the warning set out in this
subdivision, either typed in all capital letters or printed in not less
than 10-point bold-face type or a reascnable equivalent thereof:

STATUTORY WAIVER OF PROPOSED ACTION FORM
{With Cancellation of Waiver Provision)
{California Probate Code Section 10600}

SUPERIOR COURT OF CALIFORNIA
COUNTY OF

Estate of No.

{deceased)

WABRRING. THE LAW REQUIRES THAT THE PERSORAL REPRESERTATIVE GIVE
YOU NHOTICE OF CERTAIN ACTIONS THE PERSONAL REPRESENTATIVE PROPOSES TO
TAKE WITH RESPECT TO THE ESTATE. THE PERSONAL REPRESENTATIVE MUST GIVE
YOU THIS NOTICE BEFORE TAKING THE ACTION.

YOU HAVE THE RIGHT (1) TO OBJECT TO A PROPOSED ACTION ARD (2) TO
REQUIRE THAT THE COURT SUPERVISE THE PROPOSED ACTION. IF YOU DO NOT
OBJECT BEFORE THE PERSONAL REPRESENTATIVE ACTS, THEN YOU LOSE THAT
RIGHT AND ¥YOU CANKOT OBJECT LATER,

IF Y0U SIGK THIS FORM, ¥YOU GIVE UP YOUR RIGHT TO RECEIVE HROTICE.
THIS MEARS THAT YOU GIVE THE PERSONAL REPRESENTATIVE THE RIGHT TO TAKE
ACTIONS CONCERRING THE ESTATE WITHOUT FIRST GIVING YOU THE NOTICE
REQUIRED BY LAW, AND YOU CANNOT OBJECT AFTER THE ACTION IS TAKEN.

IF YOU SIGN THIS FORM, YOU MUST ALSO CHECX ONE OF THE BOXES BELOW
TO IRDICATE WHETHER YOU GIVE UP YOUR RIGHT TO RECEIVE:

(1) A NOTICE OF ANY AND ALL ACTIONS THE PERSONAL REPRESENTATIVE
MAY DECIDE TO TAKE.

{2) A NOTICE OF ANY OF THE PARTICULAR KIND5 OF ACTIONS YOU LIST IN
THIS FORM,

YOU HAVE THE RIGHT TO CANCEL THIS WAIVER AT ANY TIME BY SIGKING
AND DATING THE "GANCELLATION OF WAIVER" FORTION OF THIS FORM AND THEN
DELIVERING THIS FORM TQ THE PERSONAL REPRESENTATIVE. THE CANCELLATION
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IS NOT EFFECTIVE UNTIL IT IS ACTUALLY RECEIVED BY THE PERSONAL
REFPRESENTATIVE.

IF YOU DO NOT UNDERSTAND THIS FORM, YOU SHOULD ASK A LAWYER TO
EXPLAIN IT TO YOU.

1. The perscnal representative of the estate of the deceased is:

2. The personal representative has authority to administer the
estate without court supervision under the Independent Administration
of Estates Act (California Probate Gode Sections 10400-10600)

3. By signing below, I waive my right to receive prior notice of
(Check only one box to indicate your choice):

[ 1 (a) Any and all actions the personal representative is authorized
to take under the Independent Administration of Estates Act.

[ 1 (b) Any of the kinds of transactions listed below that the
personal representative is authorized to take imder the
Independent Administration of Estates Act.

Dated:

(SIGNATURE OF PERSON SIGNING WAIVER)

Print your name:

Your address:
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CANCELLATION OF WAIVER

[ 1. I cancel this waiver,

NOTICE. Check the box, date and sign below, and return this
entire form to the personal representative 1f you want to cancel this

walver. (You may want to make a copy for your records.)

Date:

(TYPE GR PRINT NAME) (SIGNATURE OF PERSON CANCELLING)

Comment. Section 10600 is new. See the Comments to Sections
10583 and 10584. The waiver may be revoked by executing a writing
revoking the waiver or by executing the "Cancellation of Waiver”
portion of the form and then delivering the writing or form to the
personal representative. 8See Section 10584. A copy of the form with
the "GCancellation of Waiver" portion executed may be filed with the
court. See Section 10584. The revocation is effective only with
regspect to proposed actions that have not been taken at the time the
revocation is actually recelved by the personal representative. See
Section 10584,

CROSS-REFERENRCES
Definitions
Personal representative § 58
Revocation of waiver § 10584
Waiver of notice of proposed action § 10583
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APPENDIX

DISPOSITION OF REPEALED INDEPENDENT ADMINISTRATION SECTIONS

Probate Code § 591 (repealed), Short title

Comment, Former Section 591 is continued without substantive
change in Section 10400.

Probate Code 1 repealed Petition for independent
administration authority

Comment, The first sentence of subdivision (a) of former Section
591.1 ie continued in Section 10450(a) without substantive change. The
second sgentence is continued in Section 10404 without substantive
change. See Sections 10402 and 10403 (defining *"full independent
administration authority" and "limited independent administration
authority”). The third sentence is replaced by Section 10405. See the
Comment to Section 10405.

Subdivision (b) is superseded by subdivision (b) of Section
10450. See the Comment to that section. Subdivision (c) is continued
without substantive change 1in subdivision (a) of Section 10451.
Subdivision (d) is superseded by subdivision (b} of Section 10451, See
the Comment to Section 10451. The requirement of subdivision (d) that
the clerk set the petition for hearing is continued in Section 1285,
which is a general provision. Subdivision (e) is superseded by
subdivision (e) of Section 10451. See the Comment to Section 10451.
Subdivision (f) is continued without substantive change in subdivision
(a) of Section 10452, The first portion of sgubdivision (g) is
continued without substantive <change in the first sentence of
subdivision (b) of Section 10452. The last portion of subdivision (g)
is superseded by subdivision (c) of Section 10452, See the Comment to
Section 10452,




Probate Code § 591.2 (repealed), Manner of administration; court

supervision

Comment. The first sentence and the first portion of the second
sentence of subdivision (a) of former Section 591.2 are continued
without substantive change in subdivision (a) of Section 10500. The
portion of the second sentence defining "court supervision” is
continued without substantive change in Section 10401. The portion of
subdivision (a) stating the matters that require court supervision is
superseded by Section 10501. See the Comment to Section 10501,

The first sentence of subdivision (b) of former Section 591.2 is
continued 1in subdivision (b) of Sectien 10500 without substantive
change.

The second sentence of subdivision (b) of former Section 591.2 is
cmltted as unnecessary. If the personal representative does not take
the proposed action under independent administration authority, the

action is taken under the procedures that apply where the personal
- representative does not have independent administration suthority, and,
except as provided in Sections 10301 to 10303, inclusive, the
requirement that notice of sale be published must be satisfied. See
the Comment to Section 10500,

Probate Code § 591,3 (repealed). Advice of proposed action

Comment. Paragraph (1} of subdivision (a) of former Section 591.3
is superseded by the first sentence of subdivision (a) of Section
10580. See the Comment to that section. The portion of paragraph (2)
of subdivision {(a) defining "advice of proposed action" is omitted as
unnecessary since the term "notice of proposed action” is umiformly
used in the new statutory provisions. The remainder of paragraph (2)
of subdivision (a) and the introductory clause of subdivision (a) are
superseded by Section 10581. See the Comment to that section.

The introductory clause of subdivision (b) of former Section 591.3
is superseded by Secticns 10510 and 10530. Paragraph (1) of
subdivision (b) is continued without substantive change in Section
10513, Paragraph (2) is continued without substantive change in
Section 10516. Paragraph (3) is superseded by Section 10536. See the
Comment to that section. Paragraph (4) 1is continued without
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substantive change in subdivision (b) of Section 10535. Paragraph (5)
is superseded by Section 10532, See the Comment to that section.
Paragraph (6) is continued without substantive change in Sections 10514
and 10533. See the Comments to those sections. Paragraph (7) is
continued without substantive change in Section 10534. Paragraph (8)
i1s superseded by Sections 10511 and 10512. See the Comment to Section
10511. Paragraph (9) 1is continued without substantive change in
Section 10518. Paragraph (10) is continued without substantive change
in Section 10515. Paragraph (11} is continued without substantive
change in Section 10519.

Subdivision (¢c) of former Section 591.3 is continued in Section
10582 without substantive change. Subdivision (d) 1s continued in
Section 10583 without substantive change.

Probate Code 1.4 (repealed otice of proposed action

Comment., The first sentence of former Section 591.4 1s restated
without substantive change in subdivision (a) of Section 10586. The
second, third, and fifth sentences are superseded by Section 10585.
See the Comment to Section 10585. The fourth sentence is restated
without subatantive change in subdivisions (b) and (¢) of Section 10586.

Subdivision (b) of former Section 591.4 is continued without
substantive change in Section 10591.

Probate Code 1 repealed). Objection to proposed action

Comment, Subdivision (a)}{1l) of former Section 591.5 is continued
in Section 10588 without substantive change. See the Comment to that
gection. Subdivision (a)(2) is continued without substantive change in
Section 10587, but the former provision is made applicable toc any case
where notice of proposed action is given, whether or not the proposed
acticn is one for which notice is required. See the Comment to Section
10587. The first sentence of subdivision (b) 1s continued without
substantive change in subdivision {a) of Section 10589. The second
sentence of subdivision (b) is superseded by Section 10592, See the
Comment to that section. Subdivision (c) is continued in Section 1059]
without substantive change. The substantive effect of the first
sentence of subdivision (d) is continued in subdivision (d) of Section
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10590. The remainder of subdivision (4) 1s replaced by subdivisions
{a), (b), and {c) of Section 10590. See the GComment to Section 10590,
Subdivision (e} is continued without substantive change in subdivision
{e) of Section 10589,

Probate Code 1. repealed Independent administration powers

Comment. The introductory clause of former Section 591.6 1is
superseded by Sections 10502 and 10551. See alse Sections 10510,
10530, and 10550. See also the Comments to Sections 10502 and 10551,

The portion of subdivision (a) of former Section 591.6 granting
the power to manage and control preoperty 1is continved without
substantive change in Section 10531. The portion granting to the power
to "exchange" is superseded by Sections 10513 and 10536. The portion
granting the power to "convey" property is superseded by Section
10556. See the Comments to Sections 10531 and 10556. The portion
granting the power to "divide" and "partition™ is not continued., But
see Section 10551 {power to institute, maintain, and defend actions and
proceedings). See also the Comment to Section 10531. The phrase "for
cash or credit” i1s continued in Section 10503. The portion granting
the power to lease is supergseded by Section 10535. See the Comment to
that section. The portion granting the power to grant options to
purchase real property 1is continued without substantive change in
Section 10516.

The portion of subdivision (b) of former Section $91.6 relating to
the power to invest money in deposit accounts has been omitted as
unnecessary. The personal representative may make these Investments
under Section 10551 (grant of powers that any personal representative
may exercise without court supervision). See the Comment to that
section, See also the Comment to Section 10511. The portion granting
the power to invest in securities as provided in Section 16430 of the
Govermment Code is continued without substantive change in Section
10511. The porticn granting the power to invest in any manner provided
by the will is continued without substantive change in Section 10512.

Subdivision (c) of former Sectien 591.8 1s continued without
substantive change in Section 10515. Subdivision (d) is superseded by
Section 10563. See the Comment to that section., Subdivigion (e) is
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continued without substantive change in Section 10564. Subdivision (f)
has been omitted as unnecessary in view of Section 10551. See the
Comment to that section.

The substantive effect of subdivision (g) of former Section 591.6
is continued in Sections 10536 and 10562 with the expansion of the
scope of the provision to cover "securitles" instead of "stock.” See
the Comments to those sections,

Subdivision (h) of former Sectlon 591.6 1s continued without
substantive change in Section 10561, Subdivision (i) has been omitted
a8 unnecessary in view of Section 10551. See the Comment to that
section.

The portion of subdivision (j) of former Section 591.6 relating to
claims against the estate is continued without substantive change in
Section 10552. See the Comment to that section. The portion relating
to instituting and defending actions and proceedings is continued
without substantive change in Section 10553. See the Comment to that
section. The portlon relating to compromises and releases is
superseded by Section 10554. See the Comment to that section,

Subdivision (k) of former Section 591.6 is continued without
substantive change in Section 10557, Subdivisien (1) is superseded by
Section 10533. See the Comment to that section. Subdivision (m) is
continued without substantive change in Section 10534. Subdivision (n)
is continued in Section 10520, but notice of proposed action is
required to make a disclaimer. See the Comment to Section 10520.
Subdivision (o) is continued without substantive change in subdivision
(a)(1} of Section 10537.

Probate Code § 591.7 (repealed)., Revocation of independent
administration suthority

Comment. Former Section 591.7 is continued in Section 10454 with
the addition of the requirement that notice of the hearing be given for
the period and in the manner provided in Section 1200.5. The provision
cof former Section 591.7 requiring that the clerk set the petition for
hearing is continued in Section 1285, which is a general provision.




Probate Code Section 591.8 (repealed). Form of advice of proposed
action

Comment. Former Section 591.8 is superseded by Section 10585 and
by the second sentence of subdivision (b) of Section 10587. See the
Comment to Section 10585.

Probate Code Section 591.9 (repealed)}., Sales of property

Comment. Subdivision (a) of former Section 591.9 1is continued
without substantive change 1in Section 10503. Subdivision (b) 1is
superseded by Section 10453, See the Comment to that section.




